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At pagé 525 Solomon Barkin discusses one of those subjects which, strictly 
speaking, does not deal with the employer-employee relationship but, nevertheless, 
is a subject of vital interest to the labor movement. 


The article on the right-to-work laws, beginning at page 552, is a survey of 
operation thereunder. 


The article at page 534 discusses the annual improvement factor, and its 
author holds that now is the time to take steps to make wage determinations 
based on true productivity. 


The hallmark of mediation is voluntarism—and that’s as it should be—but 
because the parties step into this area of their own volition, their action shouldn't 
be impeded first by jurisdictional problems. See page 537 
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the Economy 





Cost of Living UP. Consumer prices in the United States rose 0.4 


per cent between May and June, 1959, according to 
the Department of Labor’s Bureau of Labor Statistics. 
Seasonally higher (1 per cent) food prices were largely 
responsible for the advance, although prices of all 
major groups of goods and services except apparel 
were fractionally higher. Apparel prices remained at 
their May level. Prices of commodities other than 
food rose 0.2 per cent, with nondurables up 0.3 per cent 
and durables up 0.1 per cent. Service rates were 0.1 
per cent higher. The nationwide index for June was 
124.5 on a 1947-1949 average. The consumer dolla 


dropped in June to 80.3 cents from 80.6 cents in May. 
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industrial UP. The index of industrial production rose two 
Production points in June, to a seasonally adjusted index of 155 


per cent of the 1947-1949 average. This was 23 per 
cent above the April, 1958 low. 

In June, most durable manufactures again showed 
strong production gains. Nondurable manufactures 
continued to rise slightly. 

The output of electric power, bituminous coal and 
freight carloadings increased in June, while auto as- 
semblies dropped. 

Steel production, after declining somewhat in June 
and early July, dropped sharply with the start of the 
strike. 
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UP. Total civilian employment increased by 1.3 mil- 
lion from May to June. Total employment in non 
agricultural establishments (seasonally adjusted) 
advanced by 218,000 in June. Durable goods manufac 
turing accounted for nearly 100,000 of the increase. 
Civilian employment at the end of June was 67,342,000. 


Unemployment rose seasonally as students and 
The figure for June 


graduates entered the labor force. 
was 3,982,000 as compared with 3,389,000 in May. Pre 
liminary estimates show that insured unemployment 


under the state programs dropped from 1,586,000 in 
May to 1,406,000 in June. 
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The Economy 


UP. The workweek in manufacturing industries rose 
to 40.6 hours in June. This was slightly higher than 
in May and was the highest level reached in June 
since 1955. Durable goods industries reported an in 
crease in hours worked, but the hours in nondurable 
goods remained the same as in May. 

The average hourly earnings of production workers 
in manufacturing industries were in June, un 
changed from May, but 11 cents higher than in June, 
1958. The average hourly earnings were $2.40 in the 
durable goods industries and $2.00 in the nondurable 
goods manufacturing industries. 

The average weekly earnings of production workers 
in manufacturing industries increased again in June to 
a record level of $90.54. In June, 1958, the average 
figure was $89.82. 
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Personal UP. Personal income rose $1.6 billion at a seasonally 

Income adjusted annual rate in June to a record of $382.9 
billion. Wages and salaries were largely responsible 
for the rise. Changes in other major sources of 
income were small. Labor income (seasonally adjusted ) 
was $271.1 billion. 

Disposable personal income rose almost $8 billion 
at seasonally adjusted annual rates between the first 
and second quarters of 1959. Total consumption 
expenditures rose $7.5 billion during the same period 
of time. 
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Construction DOWN. Expenditures for both private residential and 
public construction (seasonally adjusted) declined 
during June, while outlays for private nonresidential! 
construction increased. The value of new construction 


put in place was $54.5 billion (seasonally adjusted). 


UP. Stock prices again reached a new peak in earls 
July and then declined. The Dow-Jones closing 


average for July 24 was 663.72 


Strikes UP. Strike idleness increased slightly in May over the 
\pril level. Approximately 400 stoppages began in 
May, involving 175,000 workers. 


Consumer UP. Consumer credit outstanding rose about $875 
Credit million in May, compared with an increase of about 


$370 million in May, 1958. 
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Decisions of Courts and 
Administrative Agencies 








Can a state court enjoin peaceful picketing in the absence of 
proof that interstate commerce is affected?—-On June 29 the 
Supreme Court, in its last session of the current term, granted 
certiorari in such a case. The Washington Supreme Court had 
granted a writ of mandate compelling a county superior court 
to assume jurisdiction over a cause of action brought by a taxicab 
company to enjoin peaceful picketing of its premises. The union 
contends that the state supreme court erred in ruling that the 


NLRB did not have jurisdiction. 


The company does not operate over state lines, but does 
an annual gross business of $1,429,914 and has an exclusive 
franchise from certain interstate passenger carriers to pick up 
passengers. It also has agreements with certain railroads by 
which it transfers passengers traveling through on tickets from 
railroad terminals to steamship docks or vice versa.—Superior 
Court of the State of Washington for King County v. Washington 


fl 


- rel. Yellow Cab Service, Inc., Dkt. No. 948 (new Dkt. No. 76) 


A discharged union leader was entitled to reinstatement 
although guilty of derelictions.—Such is the case as a result of 
a denial of certiorari by the Supreme Court on June 29. The 
NLRB had found a company guilty of unfair labor practices 
because it interrogated its employees regarding their union 
leadership and the activities of fellow members, and discharged 
an employee (a union leader) because of his union activities 
The NLRB had ordered the man reinstated, but the company 
had contended that the NLRB and the appellate court which 
had affirmed the Board had erred because the employee had 
admitted that he had been guilty of such derelictions as soliciting 
union membership during working hours and seeking othet 
ployment.—Midwestern Instruments, Inc. v. NLRB, Dkt 
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Only the Secretary of Labor may sue in an FLSA violation. 
Certiorari was denied on June 29 by the Supreme Court in a 
case involving an employee who had been discharged in violation 
of the FLSA. The employee had been fired because he reported 
overtime violations and he brought a civil action for injunctive 
relief, but a district court said only the Secretary of Labor could 


bring such an action. This decision had been affirmed by an 
appellate court—Powell v. Washington Post Company, Dkt. No. 937. 


A restaurant was found to be covered by the FLSA.—The 
Supreme Court denied certiorari on June 29 in a case where the 
Fourth Circuit reversed a lower court decision. The appellate 
court had ruled that a restaurant preparing complimentary meals 
for airline passengers was covered by the FLSA and was not 
exempt as a retail establishment.—Sherry Corine Corporation v. 


VWitchell, Dkt. No. 967. 


The Supreme Court will review a case involving union 
security.—On June 22 the Supreme Court granted certiorari 
in a case involving a union shop contract. Here the NLRB 
issued a complaint to invalidate a_ collectively-bargained-for 
union shop on the ground that an unfair labor practice occurred 
at the time of the bargaining and execution of the contract 
The unfair labor practice was the fact that the union did not 
represent a majority of the workers. The original union shop 
contract was renewed, and the NLRB sought to invalidate both 
contracts even though the union did succeed in gaining a major 
ity after the original contract was in force. A circuit court in 
this case ruled that where the execution of a union security 
contract was unlawful because the union did not represent a 
majority of the covered employees, both the execution and the 
enforcement of a second contract a year later were unfair prac 
tices as continuing violations of the first contract, even though 
a majority of the employees belonged to the union as a result 
of the first contract—Local Lodge No. 1424, International Asso 
ciation of Machinists, AFL-CIO v. NLRB, Dkt. No. 780 (new 
Dkt. No. 44). 


Hospital workers’ right to strike limited.— ‘There are four or 
five New York decisions holding that a strike which adversely 
affects the essential functions of a hospital that is maintained for 
the benefit of the community without regard to a patient’s ability 
to pay is against public interest and, consequently, may be en- 
joined. However, in spite of this present state of the law, a strike 
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was called recently at Mount Sinai Hospital, Inc. This is one of 
the largest voluntary hospitals in New York City, with approxi 
mately 900 patients. On May 22, 1959, the New York Supreme 
Court, New York County, issued an injunction restraining the 


union employees from striking. Here’s what the court said 


“Labor right to strike in order to attain its legitimate obje 
tives is of course well recognized in our law. Nevertheless, it is 
not an unlimited and unrestrained right but must give way to the 
ever paramount consideration of public interest and public wel 
fare. The basic reason for the establishment of this public policy, 
from which there has never been any deviation, is that the volun 
tary non-profit hospitals care for the sick and the injured, invol\ 
ing the very preservation of life itself. As the courts have pointed 
out, the Legislature has recognized this public policy. The courts, 
as part of their obligation under the common law, recognize it 
and enforce it. Indeed, it is interesting to note that three separate 
bills were introduced in the Legislature at the 1959 session which 
sought to require charitable hospitals to deal with unions repre 
senting their employees. However, none of these bills was 


enacted into law. 


“This is hardly the time to weaken the public policy with 
regard to non-profit voluntary hospitals so firmly entrenched i1 
the law. Since the employees are not engaged in industry and 
are in an area where a strike or a threat of a strike is a direct 
threat to the public interest and welfare, labor’s right to strike 
may not be exercised. This does not mean that such emplovees 


may not seek to better the terms and conditions of their employ 


ment. They are merely deprived of their right to strike and rel 
gated to such other means as may be available which do not 
endanger the public health or safety or are not detrimental to the 


public interest.”"—37 Lapor Cases { 65,493 


A losing union can’t picket.—-When this strike began, the 
company had 420 emplovees. During the next two months, about 
80 employees returned to work and the company hired a total of 
265 who had never worked for it before. Later, another electior 
was held; and of 325 eligible voters, five voted for the union and 
288 voted against it. Despite its loss in the election, the unior 
continued to picket the plant. The union also began and con 
tinued a boycott by asking consumers not to buy the company’s 


pre duct. 


Basically, the question is whether the exertion of economik 
pressure by a union upon an employer by picketing and boy 


cotting in order to secure recognition and a contract after the 
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employees rejected the union is a violation of Section 8(b)(1)(A) 
unfair labor practice of labor unions. The NLRB held that 
it was, and the Fourth Circuit sustained it, holding: 


“We are in accord with the Board's decision. . . . the right 
of employees to organize and bargain collectively through unions 
of their own choice free from interference by their employers 
had been so firmly established by the decisions of the courts that 
Congress recognized that the unions, as well as the employers, 
might intrude upon the rights of employees and therefore the 
statute should be amended to subject them also to restraint under 
the administration of the Labor Board. Accordingly, the cor 
relative §8(b)(1)(A) was enacted to prohibit conduct that 
amounted to unfair labor practices on the part of union organ 


izations. 


“Again, it is contended that the use of the consumer boycott 
by the Union in this case, whether coercive or not, cannot be 
regarded as a violation of §&(b)(1)(A) because §$8(c) of the 


\ct authorizes ‘the expressing of any views, arguments or opin 


ion, or the dissemination thereof whether in written, printed, 


graphic or visual form, shall not constitute or be evidence of an 
unfair labor practice under the provision of this Act, if such 
expression contains no threat of reprisal, force or promise of 
benefit’. Freedom of speech, however, does not furnish a con 
clusive answer to the problem, for the right of free speech in 
general does not justify the encouragement or incitement of a 


breach of law. 


coercion of employees in restraint of the right to an 
independent choice of a bargaining representative is found in a 
case like the present where the Union has been decisively re 
jected in a formal election conducted under the auspices of the 
Board and yet persists in a continuous and long drawn out strike, 
accompanied by picketing, wherein the employees are described 
as strikebreakers and appeals to the public not to purchase the 
products of the employer are made not only by participants in 
the picket line but also in widespread publications directed to 
the public generally and specifically to the customers of the 
employer."-—NLRB v. United Rubber Workers, Local 511, 37 


LABOR CASEs §] 65,627. 


4 ’ ° WwW te 1 T tT > } 
Watching an Employee Isn't Spying in the plant guard un At the time this 
: é curtailment progr: was being carried out, 

Because of curtailment of business, a 
certain large corporate employer found it 
necessary to make a number of layoffs. The 
layoffs involved in this proceeding occurred (Continued on page 564) 


one of the guards who worked on the night 
shift had been observed distributing union 
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for Area Redevelopment Legislation 


By SOLOMON BARKIN 


This article makes a plea for the development or redevelopment of distressed 


and underdeveloped areas. 


There is legislation in Congress to implement such 


a program, and Mr. Barkin points out that the goals expressed in the Employ- 
ment Act of 1946 will be realized when the vast pockets of unemployment and 
the pools of underemployed will be eliminated by such a development program. 


social and private wast 


from unemploy 
and low living stand 
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T HE human, 
in America 
ment, underemployment 


resulting 


presents a challenge to the American people 
which we avoid, All but the 


committed economic standpatters have joined 


can no longer 


supporters of area redevelopment legislation 


There is a widespread consensus that these 
areas and the people within them need out 
help to their moribund and 
contracting community economies into flour 
current high level of 
will not be taken 


down to the irreducible minimum unless we 


side convert 


ishing ones Phe 
national unemployment 
vigorously attack the pockets of unemploy- 
ment and underemployment located in these 
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time 


this country at 
backbone of the 
American We 
list communities such as Lawrence, 
chusetts; Amsterdam, New York; 
Pennsylvania; Durham, North Carolina; 
Detroit, Michigan; Portland, and 
those of Southern Illinois without recalling 
their days of economic glory. Their present 
brought about by 
nomic changes in 
witnessed the 


distressed areas in 


one represented the 


economic structure cannot 


Massa 


Scranton, 


Oregon; 


distress was vast 
American industry, which 
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Fabian Bachrach 


The proposed area redevelopment legisla 
tion seeks to help urban areas adversely 
affected by change, In new 
innovations may rekindle the forces of growth 
But where changes spell long-term decline, 
the new legislation desires to provide ma- 
chinery to nip the contraction at the start 
and to help local areas reassess their prob- 
lems, redesign their communities and plan 
for their ultimate renaissance. The purpose 
of the legislation is to provide the machin 


some cases 


ery for shortening the decline and hastening 
the the 

In April, 1959, there were at least 267 
labor market areas in the United States 
with a labor surplus in excess of 6 per cent 
of the civilian labor force. Of these, 147 
labor markets had had a substantial labor sur- 
plus for 18 months or more during the two 
preceding years, The chronic nature of these 
labor surpluses is indicated by the fact that 
in April, 1959, the above-mentioned labor 
markets had had continuing substantial la- 
bor surpluses for the following numbers of 
months: 18 months, 71; 22 months, seven; 
24 months, two; and 25 or more months, 
67. Forty-seven of these distressed labor 
markets have had substantial labor sur- 
pluses at least since January, 1955. 


renewal of local economies. 


4 considerable number of labor markets 
with substantial labor surpluses will prob- 
ably be added io the category 
this year. Even if unemployment were to 
continue to drop to the most optimistic 
figures which have been offered to date— 
to a seasonally adjusted level of 3,500,000- 
the number of distressed would be 
increased, leaving new significant pockets of 
chronic distress. Most of the new distressed 
communities will come from the north-cen- 
tral states, arising from the contraction of 
employment in the durable consumer-goods 
industries, particularly the automobile in- 
dustry; the changes in military procure- 
ment; and the marked rise in productivity 
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distressed 


areas 


The setback in the western lumber industry 
will permanent distress in the 
labor markets which have been built around 
this industry. 


also create 


In defining “distressed areas,” the writer 
has followed the criteria contained in the 
Douglas-Payne Area Redevelopment Bill of 
1958 and the House Banking Committee 
bill of 1959, They identify as distressed, 
areas in which there has been unemploy 
ment of 6 per cent or more in at least 18 
of the immediately previous 24 months, 9 
per cent during at least 15 of the immedi 
ately previous 18 months, 12 per cent dur- 
ing the immediately previous 12 months o1 
15 per cent during the immediately previous 
6 months, The conviction underlying this 
distinction is that the labor markets with 
such persistent levels of unemployment are 
generally suffering from structural defects 
in their economy, 
subjecting them to an intensive level of un- 
employment, To overcome these shortcom 
ings, the areas must redevelop their economic 
structure and promote the establishment of 


‘ 


new nuclei forteconomic growth. 


These deficiencies are 


A contrary: position has been espoused 
by others who have insisted that aid should 
be granted only to communities which, over 
several years, have had a rate of unem- 
ployment at least 50 per cent higher than 
that prevailing in the nation as a whole 
The theory behind this presentation is that 
only distressed areas which have suffered 
more intensely than has the country as a 
whole need federal assistance. The primary 
purpose is to limit the federal government’s 
liability. 

While area redevelopment legislation does 
not seek to correct the over-all national 
economic trends which result in unusually 
high levels of unemployment, it can help 
communities ‘reconstruct their 
structures so as to benefit from a business 
upturn and thereby accelerate their rehabili- 


economic 
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tation. By restricting assistance to the ex- 
tremely chronic areas, the alternative program 
will not be of aid to communities which 
can more easily improve their situation and 
thereby forestall the aggravation of their 
people’s plight. The sponsors of this more 
restrictive definition do not deny that most 
communities included in the preceding group 
are truly They are, however, 
hopeful that improvements in the national 
economy will graduate some of them out 
of the distressed classification and thereby 
reduce the number which would be eligible 
for financial assistance, They want to limit 
the benefits to the most aggravated areas 
rather than to distressed labor markets gen- 


distressed. 


erally. In approving technical assistance to 
one-industry communities, irrespective of 
the level of unemployment, they are conced- 
ing that preventive or early action can be 
constructive. But they are moved to restrict 
the beneficiaries in order to hold down 
federal expenditures for this objective 


Redevelopment Economically Sound 


The redevelopment of distressed areas is 
imperative on both humane and economic 
We abandon these com 
munities as we prone to do with the 
older mining sites and permit them to be 
come ghost towns. Modern communities 
are no longer makeshift arrangements, They 
represent large-scale public and private in- 
vestments in which thousands of people 
have made tremendous contributions and 
in which extensive permanent private and 
public improvements have been erected. The 
investments made by individuals, corpora- 
tions and public institutions and organiza- 
tions exceed tens of billions of dollars. They 
reflect the efforts and savings of 
At a time when we are faced with stupen- 
dous financial burdens to develop our mili- 
tary strength, to help underdeveloped foreign 
areas, to create the physical plant for our 
expanding population and to complete the 
facilities required by bulging metro 
politan areas and suburbs, we cannot afford 


cannot 
were 


grounds 


decades 


our 


to overlook existing plants, homes and com- 
munity investments. It would be poor na- 
tional economy. We must help make the 
most of these existing assets. 


The human associations with existing sites 
are so profound that even in periods of 
great distress people are reluctant to move 
from them. The advocates of out-migration 


and increased commutation tend to over- 
look the high rate of physical movement 
already existing in the United States. Among 


western countries it is one of the highest. 


Area Redevelopment 


Moreover, the high rate has been steadily 
maintained, We _ have major 
shifts in population among regions, within 
and from and declining 
The incentives for migration 
and have been adequate to get 
move. 


seen some 


States, distressed 
zones exist 
people to 
Despite their breadth and significance, 
these movements are in themselves insuffi 
cient to solve the problem of the distressed 


communities. To realize this goal would 
require a movement many times the current 
rate of migration, which would involve a 
Staggering cost for this country Second, 


which people would 
prepared to receive 
iacilities to 


many communities to 
have to move 
them and would not have the 
absorb them. Third, people are themselves 
unwilling to migrate and break up their 
lifetime of associations, Many are also vital 


are not 


to a healthy, balanced development of the 
older communities. Furthermore, the out 
migrants and commuters tend to return to 
their native communities whenever they ex 
perience their 
employments and areas, 


economic reverses in 


thereby 


new 
agegravat 
ing the plight of the depressed areas 


There are many forces currently at work 
facilitating labor mobility These include 
company transters of workers to relocated 


plants, housing and resettlement arrange 
ments, company-wide seniority 
union agreements, widespread dissemination 
of information on new job opportunities 
among the employment offices, and inter 
state agreements on the payment of unem 
ployment insurance benefits. While the 
introduction of travel allowances and more 


company and 


rights in 


widespread agreements on 
industry-wide transfer rights would be help 
ful, they are unlikely to change the problem 
substantially, Migration and commutation 
increased, but will hardly play a 
more vital role in solving the problems of 
the currently distressed areas 


can be 


The continuance of distress in thes« 
is intolerable on human grounds 
them to fester without 
recovery or without assistance for definitive 
reconstruction is to permit human 
and to be demoralized 


areas 
lo allow 
hope or plan tor 
beings 
to deteriorate and 
to sink to 
destitution and dependence upon public sup 


levels of abject poverty and 
port which must become more meager wit! 
time, as well as to deprive them of an op 
portunity for constructive, dignified partici 
The 
malignant social cancer which brings social 
difficulties 


pation in society. distressed area is a 


problems and is costly to 


It is a 


and 


the individuals and the community 
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pathological economic state which breeds 


costly deficiencies in our society. They can- 


not be neglected without damage to the 
greater social matrix. 
Distressed economic areas tend to be- 


come less and less capable of self-assertion 
and _ initiative their condition is pro- 
longed. It is this that 
assistance in redevelopment is essential, The 
lowered capacity for economic growth is 
due not only to the spirit of resignation 
which ultimately suffuses a community that 
continually fails, but also to the out-migra- 
tion of the young and ambitious, leaving 
behind the older and mobile persons. 
As the distress continues, the graduates of 
the school system move out, making for a 
more unbalanced population. Community 
income drops and the quality and quantity 
of public services deteriorate so that the 


as 


for reason early 


less 


services and inducements necessary for at- 


tracting modern industry become fewer in 


number. 


Urban Redevelopment—Fourth 
Approach to Economic Growth 


The redevelopment of distressed 
and the modernization of their facilities can 
save our nation billions of dollars, hasten 
our rate of growth and bring nearer the 
day of adequate public facilities for all. If 
we neglect these areas, shall have to 
duplicate these resources afresh in the new 
areas into which people will move—a truly 
costly process. By helping to rebuild the 
older communities we are sparing human 
and capital values and preventing unneces 
sary duplication. 


areas 


we 


Economic growth has hitherto been ex 
perienced primarily through expansion. We 
have employed more people, new land and 
more capital. traditional forms of 
growth have been successfully supplemented 
by the newer arts of scientific management 
which have helped to productivity 
without necessarily using any more of the 
above-mentic ned Recently, or 
ganized scientific discoveries have supple- 
mented the processes of growth by adding 


These 


raise 


resources, 


new ideas and approaches. 


Now we realizing that 
fourth approach to growth which supple 
ments the three preceding methods. As we 
have increased our investment in human 
beings and our factories, plants and com- 
munities, we have learned that we can grow 
most easily if we use, rather than scrap, 
our past investments, The principle has 
been most systematically adopted in the 
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are there is a 


case of human beings. We now practice 
individual rehabilitation to help prolong the 
vocational usefulness of individuals. We have 
found that many a rehabilitated person has 
become socially and economically more pro- 
ductive, in addition to being happier, after 
he has undergone this rehabilitation. The 
practitioners have shown abundantly that 
individual rehabilitation more than pays for 
itself. 

The same principles have now been ap- 
plied to urban slum areas. Entire sections 
of a city have been cleared of slums and 
been rebuilt through the 
new housing units. As experience increased, 
it was noted in areas that 
could be selective clear- 
and The 
process of urban renewal is now helping to 
rebuild many of our large rhe 
process has been slow, but the advantages 
have been abundantly illustrated. 


construction of 
some districts 
renewed through 


ance general redevelopment. 


cities 


\ similar movement is now under 
declining Many 
leaders are seeking the help of research and 
study to declining in 
agriculture, not 


way 


with industries, business 


scientific revitalize 
dustries. In 
only increasing productivity, but opening up 
new markets for old crops or creating new 


research is 


crops for areas seeking substitutes for older 
ones, The paper and pulp industry became 
a growth industry through the 
search after having suffered great reverses 


use of re 


Now research is being conducted in the coal 
industry to achieve a similar goal, Govern 
ment promotion of research in the textile 
is the object of a new interagency 
Senatorial 


industry 
recommended by a 
investigation. The investments in these in 
dustries are huge; the advantages to be 
obtained from investments in redevelopment 


committee 


are too promising to miss on these oppor- 
tunities to enhance the value of existing 
capital, skills and know-how. Successful 
industry is the object of a new interagency 
economic progress with minimum national 
cost. 

The program for area redevelopment fol 
general principles, It 
investment in re 


these same 
the 
development as compared with the cost and 
human suffering from existing 
sites and the shift of millions of people to 
The plan is built on 


k WS 
stresses economy of 


neglect of 


newer communities. 
the same outlines as those followed in the 
program for urban renewal. As for the 
responsibility, it is to be placed in the hands 
of the local They must carry the 
ultimate burden, State planning 
must be the primary group for helping these 
Only 


areas, 
be dies 


areas in organization and planning. 
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where there is no state body or where local 
initiative is completely absent and there is 
a transcending national interest in economic 
rehabilitation, will the federal government 
step in and try to stimulate the formation 
of local bodies which then will carry on the 
responsibilities. 

In defining the geographical area for such 
bodies and redevelopment, the scope must 
be broad enough to encompass a true eco 
One of the major short 
comings of current local developmental 
that they have tended to limit 
themselves to pre-existing political bounda 


nomic region, 


bodies is 


areas do not necessarily 


Development has often 


ries. Economic 
follow such limits. 
been frustrated by reliance upon older politi- 
competition 


cal boundaries, Unnecessary 


has been engendered by these anarchistic 
and uneconomic programs for development 
have induced an emphasis on appeals 
through subsidy rather than 


Vherefore, the 


They 
tor location 
economic advantage 


must 


real 


boundaries coincide with true eco 


nomic areas 

he next task facing the local group is to 
construct its program of economic develop 
ment. The aim is not merely to find an 
occupant for a building which may already 
built It is not 


and cre 


exist or which will be 
enough to attract a single industry 
distorted 


must be 


eCONnonniic 


to develop 


ate a new pattern of 
growth, The purpose 
a program of balanced and continuing eco 
built more 


nucle 


around one or 
locational 


nomic expansion 


economic growth and 


advantages 


In the past we have built communities on 


the basis of trade routes, resources or 


arkets. Now we can develop new locations 


through imaginative uses of sites and the 


exploitation of the positive attributes of an 
We no longer need wait for “natural 
The enterprising community de 


area 
forces.” 
velops a program, explores its assets and 
builds around them, and seeks businesses to 


advance the area 


integrated 
that 
high 


demands 


growth demands 


community 


kK conomic 
and 
locational 


physical planning so 


advantages must be 
It theretore 


promotion 


specific 
lighted and developed 
caretul study, planning, and in 
tegrated efforts 


\fter a plan of economic growth has been 
evolved, the community must evaluate its 
physical resources and determine which are 
obsolete, what its handicaps are, and what 
gaps in services and facilities exist. These 
must be corrected, advanced or filled, either 
through public or private enterprise 


Area Redevelopment 


As for the public facilities, the com 
munity needs a long-term program for con 
struction, modernization and improvement 


Without such a plan many communities will 


be unable to attract or stimulate new in 
dustries into being within their areas. One 
of the attributes of modern industry and 


its employees is desire for modern facilities 
Adequate community provisions for schools 
and for recreational and cultural opportunities 
are needed, There must be sufficient water, 
a modern good housing, 
adequate transportation arrangements, and 
Insofar 


sewage system, 


other elementary physical facilities 


as housing, continental roads, airports, 


flood-control canals, water reservoirs, for 


ests, and similar projects are concerned, 
varying amounts of help can now be ob 
tained from the federal government But 
where these are not now available, com 
munities must rely solely on their own 
resources Many will also need to cleat 


slums to 
sites, but 


industrial or residential prepare 
the way tor 
the funds nor the 
purposes. It is at this point that 
the distressed communities are handicapped 
been left 


their 


new industrial will 


not have resources to tax 
for these 
usually economically 
that 


They have 


stranded so financial resources 


are inadequate Any legislation designed to 
help the chronically distressed communities 
must, therefore, provide funds for public 
facility grants to the impoverished com- 


munities and low-interest loans to the re 


maining distressed communities, Provision 


must be made for commercial and industrial 


building slum clearance in the manner in 


which the federal government now provides 


for residential slum clearance in urban areas 


Second only to the program for physica 


rehabilitation must come the program tor 


the upgrading of human resources through 


schooling and retraining of the unemployed 


The skills of many persons have become 
obsolete and must be redirected to newer 
Many older persons may not 


occupations 


have had adequat therefore, 


jobs and the de 


schooling and, 





are not prepared tor new 
mands for newer employments Chese can 


be achieved through a program of voca 


and subsistence grants for 
uring the training 
should supplement 


improve the 


training 
} 
l 


tional 


people « program, ‘These 


programs continuing 
efforts to 


tems tor 


school sys 
that 
handicaps 


existing 


children and adults so they 


can overcome their educational 


and advance their vocational proficiency 


These undertakings are designed to pre 


the communities for the practical 
They will pro- 


tor tuture 
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pare 
problems of redevelopment 


vide the plans and blueprints 





The tasks which 
the various communities will 
vary in scope. Some will have to initiate 
major projects, while redevelopment in 
others will require more limited undertak- 
ings. Many communities have already made 
substantial progress in preparing their prac- 
tical programs and are ready to push ahead 
on implementation of the work plan. Some 
made valiant efforts to correct their 
distress and have been limited pri- 
marily by their lack of resources and the 
modesty of the program they had 
hitherto promoted. They are prepared for 
ambitious program of economic 


lines of economic growth. 
lie ahead of 


have 
own 


which 


a more 
renaissance. 

generally 
enactment 


Distressed communities are 
eagerly seeking the immediate 
of federal legislation which will assist them 
in planning, provide them with loans and 
grants for public facilities, grants for voca- 
tional training and subsistence, and loans 
for industrial and commercial structures 


Program 
for Urban Area Redevelopment 


Considerable controversy has arisen con- 
cerning the practical provisions for im- 
plementing the above principles. The 
Congressional majority passed a bill, in 
1958, which was vetoed by the President. 
In the 1959 session, contrasting bills have 
submitted by the liberal promoters 
of this legislation and the Administration. 
The latter’s bill is, as already indicated, 
more restricted as to the likely 
to qualify for benefits and it allows for a 
more modest and limited program. The 
former seeks a measure which will help 
more communities with more funds and in 


been 


areas 


more varied ways. 


One issue dividing the groups is that of 
administration. Both agree on local respon- 
sibility. But the Congressional sponsors of 
the legislation advocate an independent 
agency rather than the assignment of the 
responsibility to the United States Depart- 
ment of Commerce, which hitherto 
served as a modest information center on 
industrial diversification in local communi- 
ties. The Congressional group feared 
that the department would subordinate this 
activity and place it in the hands of a 
group out of sympathy with the program 
and with little experience with large-scale 
developmental! activities. 


has 


has 


In the 1958 Douglas-Payne bill, the spon- 
sors agreed to assign the program to the 
Housing and Home Financing Agency, 
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which has many similar functions to ad- 
minister under the urban-renewal and com- 


munity-facilities loan laws. 


All groups have agreed on the need of 
a cabinet-level advisory group to co-ordinate 
existing federal services. The Congressional 
group has also included a citizens’ group 
which would follow the administration of 
the act and provide the administrator with 
direct access to people vitally interested in 
the promotion of the program. In addition, 
the Congressional bill authorizes the admin- 
istrator to provide for ad hoc committees 
for industries primarily responsible for un- 
employment in distressed areas, to encour- 
age them to embark on programs to broaden 
the activities of these industries, thereby 
hoping to minimize the adversities which 
causing communities to become 


have been 


depressed. 


As for the public facilities, the Congres- 
sional committees provided for grants and 
loans to depressed communities where such 
were needed for redevelopment. Where the 
communities would be unable to borrow 
money for public make the 
areas attractive for economic growth, grants 
Loans up to 65 per 


facilities to 


would be provided. 
cent of the project for 40 years are to be 
arranged where such loans cannot be se- 
cured from other sources on equally favor- 
able terms. 


The Administration took the 
that no such special facilities were neces 
sary. Its bill allows only for priorities for 
depressed communities under existing com- 
munity-facilities loan programs with no new 
funds or procedures. The funds under this 
program are limited and no outright grants 
are provided. The Congressional group has 
counted members many prom- 
inent sponsors of the community-facilities 
bill who were ready to substitute the latter, 
if approved, for the provisions for loans in 
the area redevelopment bill, but have con- 
tinued to insist upon the retention of a pro- 


position 


among its 


vision for grants to distressed areas which 
carry the cost 
version of the 
fund of 


are unable to raise funds or 
of the loans. The Senate 
bill provided for a_ revolving 
$100 million for loans and an appropriation 
5 million The House bill 
reduced these sums to $50 million and 
$35 million, respectively 


of $7 


for grants. 


All parties are in agreement that provi- 
should be made for loans for indus- 
and structures. The 
exists on the amount of the 
funds and the terms. The Senate 1959 bill 
proposes a revolving fund of $100 million 


sions 
trial commercial 
disagreement 
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each for industrial and rural areas; the 
House version proposes $75 million each; 
the Administration bill specifies $50 million 
each, The latter the maximum on 
federal participation at 35 per cent; the 
Congressional groups set the limits at 65 
The Administration bill calls for 
a minimum 15 per cent local contribution, 
which would be subordinate to federal 
claims; the Congressional bill asks for only 
10 per and the federal share would 
be subordinate to all other loans. The 
Congressional bill requires a 5 cent 
private participation; the Administration 
calls for none. Thirty, rather than 25, years 
is proposed by the Congressional group as 
the maximum period for loans. The Con- 
gressional group allows for funds to cover 
A dministra- 


sets 


per cent. 


cent, 


per 


machinery and equipment; the 
tion group excludes these 


Most significantly, all groups are agreed 
upon qualifying the with 
populations of 25,000 or more for planning 
grants under the urban planning provisions 
of the Housing Act of 1954. There is 
similar agreement on the principle of qual 
ifvying the 
under the urban renewal program not only 
but also for predom 
inantly commercial and_ industrial 
which can be redeveloped for these latter 
Under the Senate bill this new 
added to the existing 
groups; they are all entitled to 
share in the 10 the total 
amount of capital grants authorized for ur- 


distressed areas 


distressed areas for assistance 


for residential areas, 
areas 


purposes 
exemption 1s two 
exempt 
per cent ofl 
ban renewal purposes. The House bill pro- 
vides that up to 10 cent of the new 
funds authorized for the 1959 urban renewal 
this program, 

funds 


per 


mav be used for 
the existing 


assigned 


programs 
most of 
been 


since have 


already to specific renewal 
projects 

One principle agreed upon by most spon 
redevelopment legislation is the 


lower interest to 


sors of 
desirability of a rate of 
reduce the cost of the redevelopment pro 
The Senate bill provides for a rate 
yield on out- 


jects 
equal to the current average 
United States obligations of com- 
maturity plus one quarter of 1 
per The House bill retains this for- 
mula for all but public-facility loans, for 
rate proposed would be equal 
annual interest rate on all 
obligations of the United 
quarter of 1 per cent 
the likely 
434 per 
The Adminis 


standing 
parable 
cent. 


which the 
to the 
interest-bearing 
States plus 
present 


average 


one 


Under conditions rate 
for the 
and the latter, 274 per cent 


tration bill, on the other hand, provides for 


first class would be cent 


Area Redevelopment 


which 
tend 


Administration to fix the rate, 


Congressional 


the 
the group tears 
to be high and costly. 


would 


The various bills provide that the federal 


may give advice and technical 
and financial assistance to state agencies in 
supplying vocational training facilities. The 
House bill fund of 


$1.5 million for this purpose. Subsistence pay 


government 


assigns a annual 


specihc 
ments are also established in the Congres 
sional bills for 13 weeks of 
unemployed not 
compensation An 
million is set in the 


retraining to 
unemployment 
$10 


this 


getting 
annual ceiling of 
House bill for 
purpose 

Other provisions have been dropped over 
the 
during 
the 
ticular 


course of Congressional consideration 


the past 
have 


largely because 


that the par 


few years, 


recognized 


sponsors 


proposals aroused special types of 


opposition or seemed incongruous to the 


major stress on redevelopment. Provisions 


ror special accelerated depreciation allow 


ances have been omitted primarily 
banking committees to 


because 
the authority of the 
handle 
Allowances for out-migration appeared too 
difficult te 
on local 


tax matters was called into question 


support in face of the emphasis 


redevelopment. Generalized re 
training of the unemployed was considered 
undertaking light of 
Phe proposed 
restricted to re 
brought into the 


programs 


too ambitious an 
the vagueness of the targets 
program was ultimately 
training tor the 


through 


new jobs 


areas redevelopment 


Rural Redevelopment 


Equal in importance to a program ol 


redevelopment for areas distressed 


urban 


by industrial, commercial and econom« 


for relieving the pov 


rural 


changes is a 
erty 


program 
backwardness of 


size of this 


and economic 
rhe 


it one of pre 


areas problem has made 


eminent national importance, 
modest programs have 
this 


economy Phi 


but only the most 


been undertaken to sector 


correct weak 


of our national country, 


which 


generously to. the 


other coun 


contributes so 
rural distress in 
adopt 
verty Vhe 
ine xcusable 

Without 
dithculties 


guidance 


amelioration of 


a similar program 


has failed to 
rural pe 
due to al 


tries, 
for domestic continu 
this 


blindness to 


ance ol sore 1s 
challenges 


these 


our own 


seriously trying to solve 


at home, we cannot give proper 


to efforts in toreign countries 


every three commercial farms 
1954 gross 


the farm 
$1.000 or 


One out ot 
country had in sales 


in this 
+ One 


below $2,500 quarter oft 


families had income of 
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less. In comparison to the American ave! 
age farm level of living in 1954, there were 
52 counties in the United States in which 
living standards were less than half this 
level. The great predominance of the coun 
ties in which people are chronically under 
employed and living at such low standards 
of living are to be found in the southern 
states, particularly in Alabama, Arkansas, 
Georgia, Kentucky, Louisiana, Mississippi, 
North Carolina, Oklahoma, South Carolina, 
Tennessee, Texas, Virginia and West Vir 
ginia. Some clusters of counties with ex- 
treme economic problems are also to be 
found in Florida, Illinois, Michigan, Min 
Missouri New Mexico. 


nesota, and 


Basically, the population increases have 
outrun local resources. Even where there 
has been out-migration, the volume has not 
been sufficient in these instances to improve 
the conditions for those who have remained 
behind. The farms tend to be small and 
capital to be inadequate for developing 
modern farm Managerial experi 
ence is limited cultivating 
crops which are not profitable. These are 
counties in which nonagricultural employ 
ments are Even though the supply 
of men and women in their prime of life is 
little opportunity for 


ventures. 


and many are 


scarce, 


abundant, they have 


a fully productive contribution to the econ 


omy. 
There have been many efforts to develop 
the farm economy in these areas. But they 
have limited in scope, inadequately 
financed or not sufficiently bold in 
to deal with the problems of regional and 
personal economic redevelopment Those 
who have looked to out-migration as the 


solution have seen many move, but popula 
Migra 


been 


scope 


tion growth has offset these losses. 
tion is not easy though millions of low-income 
I here 


farmers have joined the movement 
from 


been deterred 
through lack ot 
opportunities 
themselves 


who have 
undertaking 


outside 


are many 
this bold 
knowledge of 
funds with which to 
their families. 


and 


move and 


If the movement of people out of the 
areas can play some part in a program of 
economic rehabilitation, it must be looked 
upon primarily as a supplement to a more 
plan tending to create thriving 
economic centers where none now exist. 
The first part of this plan must be to 
rebuild the farm economies. There is need 
for capital and managerial advice. Unfor- 
tunately, most of the effort to date has been 
directed toward helping the more success- 
ful, rather than the low-income, farmers. 
A new emphasis on the latter is essential. 
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What we have been trying to do at 
the bargaining table is to raise 
collective bargaining so that we can 
get . . . decisions based upon eco- 
nomic facts and not based upon eco- 
nomic power. —Walter P. Reuther 





To be successful in this venture, federal 
facilities must be developed for intermediate- 
term farm credits and farm management 
counselling. 

realization of a rural 


Important to the 
however, is the 


redevelopment program, 
creation of new nonfarm jobs in the imme 
nearby urban centers 
means 
This is 


rural 
The creation of 
the merger of existing 
possible only if the persons giving up farm 
ing have alternative local nonfarm 
Such employments within the 
attract many who have desisted from mov 
hese jobs have the 


areas or 
sound 


diate 
farms often 
small ones. 


jobs. 
area will 
ing greater distances. 
added virtue of providing local employment 
and creating more local income for improv 
stimulating new de 
agricultural products, 


industries and, 


ing public services, 


mands for local 


encouraging new service 
ultimately, also creating new 


part for agricultural 


capital to be 


used in purposes. 


nontarm employments must be a1 
program of 


Such 
essential permanent 
redevelopment along with the 
more profitable farming and out 
real 
exist, 


part ot a 
promotion oft 
migration 
excess ol 


where there is a 


Disagreements 


in areas 
population. 
on the best methods of effecting these 

Che Administration has contended that the 
present rural redevelopment program is suf 
ncient It the co-ordinated 
effort of local private business and govern 
pilot 


however, 


ends 


provides for 


mental agencies in 117 counties to 
study the causes of local underdevelopment, 
undertake projects necessary to remove the 
growth and stimulate new 
voluntary efforts 
the use of local resources. The federal funds 
provided for this program in the 1958-1959 
budget was $15 million for the Farmers 
Home Administration for additional 
authorizations in the pilot counties, or about 
$150,000 per county, and $2.6 million for 
the special services and research activities 
by public agricultural agencies assisting in 


deterrents to 


through and 


enterprises 


local 


this program. 
Many students of the farm problem, farm 
administrators of the 


criticized it as in- 


organizations and 
above program have 
adequate. The principal target is the under- 


August, 1959 @ Labor Law Journal 





lying assumption that local resources are 
sufficient to remove rural poverty. While 
modest projects have been undertaken they 
broad 
limited 


can hardly have any significance o1 
effect. Moreover, the 
participants makes for narrowness in point 
of view. There 
emphasis on local phases of redevelopment, 


scope of the 


has also been excessive 


when the solution demands a broad, varie- 
gated program. The Agricultural Commit- 
j National Planning Association 
has recently declared that “to place ex- 
clusive emphasis in the rural redevelopment 
local 


tee of the 


program on private initiative and 
leadership is unrealistic and self-defeating 
lf a and a half of dependence on 
local initiative has failed to eliminate America’s 
futile 


solve 


century 


low-income rural regions, it seems 
to depend only upon such initiative to 
the same rural poverty problems still before 
us.” It concludes that the problems are “tar 
and solved by 
the present development program.” 
This view is shared by the National Grange, 
the National Farmers 


Union and by econo 
publicists 


too vast deep seated to be 


rural 


mists, and spokesmen for farm 
opinion 


I he s¢ 


underscored the 


redeve lopme nt 
building up 


They | ave 


experience to 


most interested in 


nave need of 


existing distressed farm areas 
called ror 
into 


picious of the present development progran 


outside capital and 


these areas They have been su 


come 


cause they have seen many areas come ul 
large local 
which 
industrial deve 


facilities to ass! 


the dominance of farmers 
, ' 
have resisted projects would sti 


late out-miegri and 


ment as well as credit 


low-ince le tarmer tarmers 


been chi with impeding the out-me 
ment to assul themselves abunda 


loca labor 


he program 


difficulties 


rdinating ency without funds 


to implement w hy projects, ¢ 


found fault witl entire structu 


allows for no easy way of extendn 
tions from the pilot counties to 


f needy tarm 

The criticisms hi i 
the solution of the problem of ru 
to join the those 


anks of advocat 


redevelopment for all distressed and 


developed areas. All are intereste: 
constructing economies which are no 
latest Admiunistratior 


recognition has been given 


prosperin In the 
proposals, some 
to this point of view by providing an annual 
fund of $1.5 million for technical assistance 
to help in the program of industrial diversi 


Area Development 


fication of one-industry towns and rural 


industrial low-income areas 


But the Administration has objected t 
the remainder of the area development pro 
gram for tarm areas projected by the Con 
gressional group latter that it 
is not enough to plan redevelopment, It is 
essential to funds t 
munities to improve their publi 
and to build industrial 
structures 
cultural 
bill, theretore, 
ment 


The insist 


provide enable com 
facilities 
] 


and commercial 


which would attract nonagri 
( ongre ssional 
provides that rural redevelop 
defined to 


consisting of a 


under the House bill 


employments. The 


areas, include the low 


income counties, minimum 


of 663 counties may 


share in the funds fe oans and 


public facilities and in the fun 
subsistence 


made for 


training and 


Provision is 


vocational 
to trainees 


fund tor industrial and commercial 


tures in am 


rural areas comparable in 
to hi established for l 
namely, $100 mil 


[The End] 
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Why the Annual Improvement 


Mr. McConkey believes that the time has come to dispense with gen- 
eral wage and cost-of-living increases, and substitute a form of wage 


determination 


is director of industrial 


based upon true productivity. 
cularly timely in view of the current steel negotiations. 
relations 


This subject is parti- 


The author 


for Beech-Nut Life Savers, Inc. 





N HIS ARTICLE “The Meaning ot 

Productivity in Wage Negotiations,” 10 
LaBok LAw JourRNAL 45 (January, 1959), 
Mr. David Levinson has done a commend- 
able job of clarifying what the innovators 
had in mind when they started this business 
improve- 


of productivity increases—annual 


ment factors. However, the question is not 
as to “what they had in mind,” but rather 
“how such justified as a 


proper basis for wage determination.” 


increases can be 

To answer this latter 
consider all of the factors which contribute 
to determine a worker’s total wages under 
the agreement between the General Motors 
Corporation and the United Automobile 
Workers, which was the first agreement t 
provision for an annual improve 
The annual improvement fac 
when 


question, One must 


contain 
ment factor. 
tor is only one of these determinants; 
it is considered in conjunction with the 
other determinants its raison d’étre becomes 
difficult Under Mo- 
tors contract, the worker’s wages are deter 
mined chiefly by (1) general 
increases, (2) cost of living increases and 
3) productivity increases. Now the effects 


of these three criteria will be briefly 


to justify. the General 


three criteria 


reviewed 
First, the cost of living increases insure that 
a worker's real income will not fluctuate up 
will remain the same. If this 
worker 


or down but 
criterion used, the 


opportunity to mm 


were the only 


would never have an 


standard of l 


living, as his real 
Therefore, the 


With 


and 


prove his 
income would remain stable 
two criteria into play 

floor 
decreases in the standard 
pro 


other come 


the escalator clause acting as a 
protector against 
of living, the 


ductivity increases can only act as 


general increases and 
tactors 
for increasing the worker's real income, at 
least temporary (In addi 
tion to this similarity of purpose, it will 


be pointed out later in this paper that this 
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over a period 


type of productivity increase is in reality 


the same as a general increase.) 


general in 
increase that 
Except in those 


It is by the use of both the 
crease and the 


the problem becomes acute. 


productivity 


which wage increases 
consumer, 
both 


improvement 


industries can 


along to the 


pass 
there is no pos 
increases 

a hose 
sell 


increase 


sibility of granting general 
increases 
which do not have flexible 


absorb the 


and annual 
companies 
either 


ing prices must 


or compensate for it through increased effi 
that is Say, 


y, greater productivity 
these industries 


there 


ciency, 
Especially in 
be no separate productivity increase 


can 
because 
the only way an increase can be granted, un 
increase productivity to 
a result, 


der any label, ts to 
recoup the increased labor cost. As 
negotiating labor 
industries must, 
first ask 
the increase can he recouped 


persons responsible for 


contracts in these before 


granting an increase, themselves 


how the cost of 


Mislabeling 


those 


Even in industries which can pass 


wage increases along to the consumer, no 


proven justification has been advanced to 


substantiate “productivity” increases as they 


are presently envisioned. Specifically, the 
productivity factor used in General Motors 


contract, and copied by other unions and 
corporations, is not tied directly to any ot 
the numerous productivity indexes. It 1s 


based simply on the annual rate of 
of the United States which is 
reliably estimated to be in the neighborhood 


of 2.5 per cent 


growth 


economy, 


The pay increases are auto 
matic and completely unrelated to any spe- 
cific considerations or circumstances, yet 
the wording of the provision indicates that 
the pay increases are supposed to compen 


sate for increases in productivity. 
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Factor? 





By DALE D. McCONKEY 


The nearest these increases come to being 


productivity increases is the veiled 
assumption—based on historical precedents 
and current trends—that the company’s pro 
continue to improve during 


contract and, 


true 


ductivity will 
the life of the 
the contractual provision, at a rate exactly 


according to 


equal to the estimated annual growth of all 
American industry. Nevertheless, it is clear 
from the contract that the company would 
even 1 
indeed, 


these increases 
static and, 
declined It is 
improve 
pro 


are not 


be obligated to pay 


productivity remained 
even if, by 
submitted 


ment 


some quirk, it 
that 
tactors 


these increases or 


are in no sense true 


ductivity increases because they 


related to any system of measurement. In 


fact, they intentionally ignore the measur 


ing element for the concerned 
apparent that 
is noth 


companies 
Therefore, it becomes 
this type of 
than a mislabeled general increase 


quite 
“productivity” increase 
ing more 

which the GM contract also provides for 
wage determinant 


as a separate 


What 


annual im 


unanswered 1s 


| he 
is the 


question left 
lifference between an 


provement factor and a general wage in 


crease or, 
should the 
items 


expressed in a different fashion, 


why contract provide tor both 


as separate when in reality they are 


the same ? 


Labor's View of Productivity 


into organized labor's 


is provided by an 


A deeper insight 
productivity 
analysis of the index 


basis for demanding productivity 


view ot 


chooses t 


which it 
use as the 
The economist views productivity 
input ot 


increases 


as the relationship between the 
labor, capital, land, fuel, and so forth, and the 
output of units. However, the productivity 
indexes most widely used in collective bar 
relationship be 
output. Thus, 


credit only 


express only the 
and unit 


gaining 
tween labor 
the union 


tor the cost ot 


input 
gives the employer 
necessary for 


the labor pro 


duction of the goods 


Annual Improvement Factor 


W hat 


son originally 


GM 
intended as an 
form of wage determination 
come back to haunt those who followed in 
Mr. Wilson’s footsteps, as well as the man 
agement of other companies which followed 
GM’s Now, 
years of experience under the improvement 
Walter Ruether’s UAW 

piled its productivity figures for the 
Where the 


measuring 


President C. E. Wil 


enlightened 


former 


has recently 


lead having gained several 


factor, has com 


own 


industry original 


clause 


automobile 
productivity ignored the 
“productivity” increases 


Reuther 


granted 
basis, Mr 


and 
without a 


element 


valid now 


wants to use a more pertinent basis and 


secure increases at a more rapid rate 


Thin Ice 


There is an ever-present danger in col 


lective bargaining whenever the productivity 
detet 


inject¢ d 


issue is injected as a basis for wage 


When 


basis (as is 


mination productivity ts 
annual 


] 


without any true of the 


improvement tactor), or when it is injectee 


and an equitable basis for measuring it has 


not been agreed to, the condition becomes 


irom the employer's 


extremely dangerous 


viewpoint 


It should be noted that the annual im 


it 
provement factor had its birth in an indus 


try which is well known for increasing its 


selling a rapid rate. Subsequently 


prices at 
I, 


it was copied, with slight variation, by 
major producers of electrical equipment and 


flexible 


prices. Union are notorious 


appliances—again, companies with 


selling 


using concessions secured from one ¢ 
pany as a basis for bargaining witl 
companies; this premise is especially 


Vas gained In neg 
d as the 


future 


concession 


h are usually use pace 


the barometer rt collective bar 
gaining trends. Betore the annual improve 
ment tactor secured an = irrey 


“foot in the 
ployers to recognize 


a reasonable-sounding disguise t 


ing general wage increases 


Toward Mature Bargaining 


American industry 


] 
cade Of spiraling wage 


now reached the point 


about 


leaders believe hat tl 


reached the time when it w necessary 


to hold the line on turther wage increases 
“Where will it ae echoed throug! 


including em 
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ployers, can intelligently disagree with the 
premise that 
should earn 


could intelligently quarrel with the view ot 


workers who produce more 


more. Similarly, few persons 


most economists that wage increases which 
result from 
contribute to inflation and lower the bene 
fits (standard of living) which the wage 
increase can purchase. It would appear that 
the time is now at hand to dispense with 


do not increased productivity 


ich devices as | al wage increases and 
increases and to substitute 
determination 


Valid pro 


ductivity increases would reward employees 


cost-ot-living 
form of age 


productivity 


for them a 


based upon true 


who produce more and, at the same time, 


the collective bargaining process would be 
placed on a sound basis with resulting ben 
employers and the pul 


[The End] 


, 
fit to employees, lic 


CANADIAN-UNITED STATES TIES 


The spring issue of Business 
published by Michigan State 


Economic Re 


University’s 
Business and 
search, has two 
nadian-United States ties 


Gerald A 


General at Chicago writes that the 


Bureau ot 


timely articles on Ca 


Consul 
cold 


industrial expansion ar¢ 


Newman, Canadian 


war and a hot 


the ties between the two 


strengthening 
countries. Some of the problems arise, 
Mr. Newman 
thought-provoking conditions as unified 
North 
port in 
ing interrelation im 


points out, from “such 
American defense, need for sup 
foreign affairs and ever-increas 
trade, industry and 
investment which is already greater than 
between any two other countries.” He 
that 
and equipment from the United States in 
1957 amounted to $4.1 billion while ex 
ports to the United States totaled only 
$2.8 billion, a trade 


a billion dollars. 


states Canadian imports of goods 


imbalance of 


ovel 


A companion article written by 


Congressman Frank M 


Was 
Cofttin of Maine 
He sees opportunities for “meaningful 
two nations 
arising “from the length of the 4,800-mil 


common border; the infinite daily cross 


collaboration” between tlie 


ings of people, goods, services and ideas; 
the interdependence of the two nations 
in defense, in economic development, in 
diplomacy; the multiplicity of friction 
points and problems.” He postulates “a 
diplomatic law of thermodynamics”: The 
farther apart countries are, the more 
adequate are ordinary channels or rela 
tionship; the closer together, the more 
for extraordinary arrange 
Mr. Coffin concludes that a Ca 


nadian-United States interparliamentary 


need exists 


ments. 


group designed to co-ordinate legislative 


bodies in both nations could do pro 


cedural groundwork to help solve some 


of the problems. 
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Topics, 


ada’s 


The Canadian writer states that “Can 
ada’s ability to pay for U. S. imports lies 
in the continuous and heavy flow of com 
modities to the U. S. in three may 
fields: forest products, 
rials potentially, power 
uch as gas, oil, uranium. At present the 
United States as placed que 


lead 


industrial area, and on 


industrial mate 


and, materials 


these three fields on 
in the 
potential classification.” 
serts that thes« 
protect 


States, if continued and expanded, “could 


power 
designed to 
in the United 


restrictions, 
“marginal interests” 
Canada’s 


into capacity to 


us” 


cut directly 
maintain imports from the 

Mr. Newman adds that the result of 
would weaken not only Can 
that of the 
Gireat 


such action 
economy, but also 
Midwest and 
“whose competitive position is de- 
flow of raw 


American Lakes 
area 
pendent on unrestricted 


materials at the lowest possible price.” 
The Consul General admits that long 
American investment in Canada has 
imbalance, “but 


Canadian indus 


term 


ased the trade now 


aominates Many Major 


tries and is giving rise in Canada 
to considerable questioning as to whether 
or not industries and companies so con 
trolled are working in the national inter 
est to the fullest extent.” 

He also notes that much smaller Can 
third ot the cost 


Warning 


confronted 


ada gladly pays one 
of the air defense Early 


difficult 


Lines, 
but finds it “when 
with the need for 


plane program in favor 


junking an approved 
of missiles which 
means the casting aside of a project on 
which $400 million has been spent and 
employment of 14,000 Ca- 
them highly skilled 


closing out 
nadians, many of 
technicians.” 
Thus, writers from both sides of the 
border find that the cold 


hot industrial expansion strengthen our ties 


war and the 
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Coexistent Labor Mediation Agencies 
By JAMES A. MACKRAZ 





The author is commissioner, Federal Mediation and Conciliation Service, 
Grand Rapids, Michigan. He writes about the need to eliminate the ‘‘pres- 


ent jurisdictional hodgepodge of coexistent mediation agencies” 
to make governmental mediation more effective. 


in order 
The views expressed in 


this article do not necessarily represent those of the author's agency. 





YERTAIN 
A labor 
debated in 


ASPECTS of 
mediation 
the 


raised ot 


government 
services have been 
recent past, the 
whether our collective bar- 
policy is best the 
discussions have con- 
the 
into 


question 
being 
being served in 


the 
“timing” of 


gaining 
Some of 

the 

mediator 


process 
intercession by 
should first 
a dispute early or late in the negotiations, 
the question of whether too 
mediation has a_ built-in 


cerned 
whether he get 
and related 
much point of 
diminishing returns 

One holds that 
too much 


argument premature inter 
the 
mediator and the parties reduce the media- 
tor to the level of a meddler—a “procurer” 
of labor disputes. He should leave the dis- 
putants to own devices: stay out, 
fully satisfied that 
have exhausted their own efforts toward 
a direct settlement. 


cession and contact between 


their 


short of a strike, until 


they 


On the other hand, the point is made 
that to pursue a course of late entry involves 
the that the 
frozen in their positions 


Therefore, 


will become so 

that a 
runs the 
should assure 


intercede at a relatively 


risk parties 
strike is 
unavoidable 
argument, 
the 
stage of negotiations and participate to the 
fullest extent feasible under the 
stances of the particular dispute. In 
way, he will be on hand to play 
effectively 


counter- 
that 
early 


proce dures 
mediator 


circum- 
this 
role 
at a point beyond which, 
his contribution would be 
stantially lessened. 


his 
most 


otherwise, sub 


Most mediators, characteristically, occupy 
the middle ground. 
of neither 


They reject the merits 
toto, but suggest 
that what may be an eminently satisfactory 


argument im 


Mediation Agencies 


approach in one dispute may b 


useless in anothet This grow 
very 
" 


dis] 


Is lace n 


nature oft ollective bargaining Few 
jutes present the same eacl 


problems; 
vith its own array of variables 


involving 


issues, personalities both individ 
organizational, and special economi« 
nothing of the indi 

iator’s mode of operation 
arguments will be fut 
this 
ote is t sugges that an course that ts 


the 


ot these 


here Rather, tl uurpose of 


1 
recKol 


advocated must 


availability 


to disputants of two or ore governmental 


labor mediation facilities in 


most 
highly industrialized jurisdictions 
United States 


Some municipalities, and many mx 


maintain their own active labor mediation 


operations. The national government's media 
tion service covers every part of the country 
It is by 


State 


no means uncommon to find local, 
and federal mediators participating in 
dispute, on the theory that 
distinct and several interests of each of the 
three 


a given the 


jurisdictions must be served: inter 
State commerce, 
local 
lated 


exists 


intrastate commerce and 


community welfare Except in iso 


instances, no tormal co-ordination 


among them, and no single locus 
of responsibility and authority for directing 
the effort is to be detected. In 
a number of accepted rule 
to find dual federal state 
mediators the dispute 
agreement as to 


That 


a measure ol 


mediation 
states, it is the 
mediation and 
participating in 
with no formal 
responsibility and authority 


Same 
again 
the media 
tion process results in success 
a tribute 
and adaptability of 


under such circumstances 1s more 


to the common sens¢ 
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the individual mediators involved than to 
the coexistence of several mediation agen- 
cies, all asserting jurisdiction over the same 
dispute and none willing to concede the 
authority for determining what mediation 
activity, if any, is best calculated to serve 
the public interest. This is a unique ad- 
ministrative situation. 

The hallmark of mediation is voluntarism. 
Successfully mediated settlements result pri- 
marily from the disposition and 
will to solve their problems. In the eyes 
of disputants, mediation as a general rule 
If media- 


parties’ 


cannot aggravate a bad situation. 
tion makes no contribution, the parties feel 
that they are no worse off than they were 
before the mediator first entered. Conse- 
quently, the inefficiencies growing out of 
our cumbersome network of mediation 
facilities are not directly reflected at the 
bargaining table. A sloppy job by an inter 
governmental panel of mediators 
manifested in the results of such mediation. 
Rather, the still-unresolved dispute is re- 
garded by the public and the disputants 
lending itself to 


is not 


not immediately 


mediation. 


as one 
ever devoted to the 
whether the converse may be 
more accurate: The kind of mediation 
services offered to the disputants may have 
been ill-suited to the nature of the dispute 


Little thought is 


question of 


to be mediated. 


RETIREMENT 

Federal employees may some day be 
allowed to retire in stages, working part- 
leaving 
by 


vears before 
Studies made 


several 
posts entirely. 
Department of Health, Education, 
Welfare indicate “enough 

to warrant drafting a proposed 


time for 
their 
the 
and interest 
program.” 

Questionnaires, answered by a sampling 
of 2,500 HEW employees showed that 
38.7 per cent of the employees said they 
would be interested in considering taper- 
ing off, 48.6 per cent said they would not 
be and more than 12 per cent replied that 
they didn’t know. 

According to Ray Stroupe, Washing- 
for The Spectator, Chilton 
Publications’ insurance magazine, the 
HEW committee concluded that “em- 
ployees in all grades and positions would 
benefit from a voluntary program; the 
survey provided the for future 
planning; survey data will be useful in 


ton editor 


basis 
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The value of a government mediator rests 
on his personal qualifications and the prestige 
he acquires in representing the public. No 
single mediation has a monopoly 
in effective mediators. 
available to the parties from one agency, 
they seldom have a problem in obtaining 
an opposite number from the government 
f Similarly 
perceives 


agency 
If a mediator is not 


agency of another jurisdiction. 
if one agency, serving what it 
to be the public interest, adopts a policy 
of staying out of disputes until relatively 
late in negotiations, it is powerless to prevent 
what it regards as an untimely, premature 
intercession by mediators of coexisting 
agencies. 

Under such circumstances, it is not real- 
istic to assume that certain mediation pro- 
cedures can be adopted or rejected solely 
merits or, if adopted, effectively 
administered. We need first to address our 
selves to the jurisdictional problems created 
by the establishment of mediation functions 
at the several government levels. Few will 
agree that the effectiveness of mediation 
in a given dispute is directly proportional 
to the number of mediators participating 
or to the quantitative amount of mediation 
to which the disputants are exposed. Not 
many more should disagree that the poten- 
tial for fruitful mediation substan- 
tially enhanced once the present jurisdictional 


on their 


would be 


hodgepodge of coexistent mediation agen 


cies is eliminated. [The End] 


IN STAGES 


methodology, counseling needs, job en 


gineering.” 

“Here’s how voluntary 
tapering federal 
work: A worker, 
the government for 30 years, may decide 
But on reaching that 
age he could put in 
additional productive years on the job 
He elects, the 
agency, to accept 
Under one arrangement, he may return 
on a_ part-time for 
His income during these 
consists in part from salary 
retirement annuity 


Stroupe says 
off ot 


career 


service might 


employed by 


to retire at age 60. 
realizes he some 
concurrence of his 
retirement 


with 
gradual 
to his office basis 
several years 
years and 
in part 


trom 

Mr. Stroupe notes, however, that “legis- 
lation is not in the cards this year. If 
voluntary retirement is put into practice 
experimentally at HEW, however, there 
may be pressure on Congress to establish 
the 


a government-wide program along 


lines of the HEW plan.” 
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Responsibility of Labor Unions 


in a Private Enterprise Economy 
By EDWIN C. PENDLETON 





In his analysis of Juneau Spruce, the author finds a ‘‘possible reason 
why companies have not sued labor unions more frequently under Taft- 


Hartley provisions."’ 


The case went through the NLRB machinery and took 


up six years of litigation, almost running the gamut of the courts and 


court procedures. 
Hawaii. 


It spread from Alaska to California and finally to 
A number of theoretical and practical problems are raised by 


the eventual assessment of damages by the court in this case and the 
subsequent efforts to collect them from a union with limited assets. 





labor 
have re 
other 


beginnings, 
States 


ROM 
unions in. the 


earliest 
United 
associations 

formally 

agriculture and 


their 


mained voluntary while 


groups have become more organ 
ized. Industry, commerce, 
the “state” itself have experienced continual 
reorganization and formalization, along with 
pre-eminent position of 


Ameri 


labor groups. The 
the corporation in the growth of the 
can economy meant that it had to be clearly 
defined as a legal entity early in its evolu 
tion, so that responsibility could be properly 
placed and society protected. Also, a legal 
and is needed for everyday 


Such has not been the 


definition was 
business operations.’ 


status for labor unions. 


labor unions act collectively tor 
against other 


including the 


Be cause 


and organized groups in so 
becomes im 
of a labor 


limits ot 


State, it 
definition 
union be that the 
responsibility for such collective actions are 
stated clearly. It that the form of 
the labor union has not evolved to keep up 


ciety, 


perative that a legal 


established so 


may be 


1The evolution of the corporation has other 
important aspects in addition to that mentioned 
above For example, the development of the 
corporate body grew out of the problems of 
capital accumulation and of relative bargaining 
power in a rapidly expanding economy See 
Colin Clark, The Condition of Economic Prog- 
ress (2d Ed., 1951), Ch. XI—'‘‘Capital Resources 
and Their Accumulation,"’ pp. 484-520 

? For further discussion of aspects of the rela- 
tionships of labor unions to other organizations 
Bould- 
York, 
66-86, 


in an organized society, see Kenneth E 
ing, The Organization Revolution (New 
Harper & Brothers, 1953), pp. 52-60, 


Responsibility of Labor Unions 


with, for example, the forms of business 


theretore, the union cannot 
until the torm is some 
than the 


In any event, the current 


enterprise and, 
be held accountable 
loose “volun 


thing definite 


tary 


more 
association.” 


revelations of corrupt and unethical prac 


some labor unions strongly imply 


that 


tices ot 
that a 
of responsibility in the American type of 


broad basic problem exists 


economy. 


As an approach to this broader problem, the 
author has chosen to explore, at some 


length, a specific case which points at the 


Issue post d 
In the labor 


involving 


1947, an important 
collective 


spring of 
cast responsibility for 
reach its conclu 
1955 


action began, and did not 


sion until eight years later, in June, 


The case is dramatic even in retrospect, for 


it tested initially some provisions of the 
Labor-Management Relations Act of 1947 
(Taft Hartley); forced the National Labor 
Relations Board to interpret the new federal 
labor relations law; and almost literally ran 
103-108, 213-221, 238-244 However, Boulding 
does not answer the problem What is 
the role of organizations like the labor union 
within a larger organization structure? Some 
suggestions of the problem of responsibility will 
be found also in John M. Clark, The Ethical 
Basis of Economic Freedom (The Kazanjian 
Foundation Lectures 1955) Marshall E 
Dimock, Free Enterprise and the Administrative 
State (University of Alabama, 1951), pp. 30-31 
Edward S. Mason Labor Monopoly and All 
That,'’ Proceedings of the Righth Annual Meet 
ing, Industrial Relations Research Association 
(1955), pp. 188 and following 


posed 
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Professor Pendleton is chairman of 
the Department of Economics and 
Business at the University of Hawaii. 





the gamut of courts, both state and federal, 
and court procedures. 


The case may also suggest 
1eason why companies have not sued labor 
unions more frequently under Taft-Hartley 
provisions, for it is difficult to contend that 
the corporation—Juneau Spruce—gained any 
financial recompense for its losses. Further, 
the case spread from Alaska to California 
and finally to Hawaii, where it specifically 
locals of the 


Ware- 


a possible 


involved one of the largest 
International 


housemen’s union. 


Longshoremen’s and 


Three major aspects of this case will be 
discussed: (1) the jurisdictional issue, (2) 
legal wrangling in the courts and (3) the 
search for assets to pay the damages as- 
sessed against the union. 


Background of Facts 


‘are as follows: On 


The facts in the case 
May 1, 1947, the Juneau Spruce Corporation 
purchased some assets of Juneau Lumber 


Mills, Inc.;-including a sawmill at Juneau, 
Alaska. 
a provision that Juneau Spruce did not as 
sume any labor agreements previously made 
by Juneau Lumber Mills, Inc. Juneau 
Spruce began operations in May, 1947, sell 


The purchase agreement contained 


ing lumber under contract to the army engi 
neers. When the army engineers canceled 
their contract in September, 1947, Juneau 
Spruce, looking for a new outlet for its 
lumber, acquired some barges for shipping 
ports in the United States and 
Labor-management 


lumber to 
Canada 
1947 were as follows 


relations in 


“At the time the Company acquired pos 
session, the company had a 
collective bargaining agreement with the 
Woodworkers [International Woodworkers 
of America, Local M-271, Congress of In- 
dustrial Organizations] which covered the 
employees at the mill and at the Juneau 
retail yard. The Woodworkers was _ the 
recognized bargaining representative of those 
employees. This contract was not continued 
when the Company took possession. How- 
July 1947, discussions looking 
negotiation of an agreement 


prede cessor 


ever, in 
toward the 
382 NLRB 650, 651-654: 90 NLRB 1753, 1758- 
1761; 19 LABOR CASES { 66,328, 189 F. 2d 177 
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were initiated between the Company and 
the Woodworkers, and continued through 
October 1947, culminating in an agreement 
signed November 3, 1947.” 


The November 3 
mill workers except 
visory. It included, according to a recogni- 
clause in the contract, those workers 


covered all 
and super- 


contract 
clerical 


tion 
who loaded barges. 


While the corporation was negotiating 
Local M-271, Local 16 of the ILWU, 
which had no members among the corpo- 
tion’s mill asked the corporation 
to negotiate with it concerning barge-load- 
ing work claimed by The 
corporation refused, on the grounds that it 
had bargained M-271 and that 
the agreement covered barge-loading work 
No incident occurred at this time, because 
Spruce closed its mill during the 
winter months of 1947-1948 for the 
seasonal shutdown. The mill reopened in 
March, 1948, and barge loading of lumber 
that the com 


with 
employees, 
longshoremen. 


with Local 


Juneau 
normal 


began. Local 16 demanded 


pany use its longshoremen for loading 


barges; the company refused; consequently, 
Local 16 established pickets at the Juneau 
Members of M-271 
picket line; this resulted 


April. Al 


mill in 


Spruce mill. Local 
refused to cross th 
in a shutdown of the mill in 
though the 
July, 1948, and executed a new 
M-271 on July 2, picketing by 

\ representative ol the 
parent ILWU) notified 


ils that Juneau Spruce was 
16 and 


company reopened its 


agreement 
with Local 
Local 16 continued 
international (the 
all Canadian lo 
Members of Local 


“untair.” other 


ILWU 
of the 
United 
pe ared 
action caused lumber to pile up, 
company was forced 
October, 1948. Pick 


discontinued 


locals refused to handle products 


company in any port—Canada ort 
ships ap 
This 


exhausting 


States—where barges or 


with Juneau Spruce lumber 
storage space, until the 
its sawmill in 
eting by Local 16 was finally 
on May 9, 1949, and no 


action occurred 


to close 


further economic 


Jurisdictional Issue 
} h 


obvious dispute over which 
work 


Here was an 
should handle barge- 
union, Local 16, or an 
M-271, 


Because of the picketing 


union loading 
an outside 
union, Local 
with the company 
by Local 16, Juneau Spruce cited Local 16 
to the NLRB on August 3, 1948, for viola 
Section &(b)(4)(D) of the Taft 


inside 


which had a contract 


tion of 
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Hartley Act.* This section of the law makes 
it an unfair practice for a union to compel 
an employer to “assign particular work to 
employees in a particular labor organiza- 
tion or in a particular trade, craft, or class 
rather than to employees in another labor 
in another trade, craft, or 
class The filed another 
charge against Local 16 on September 16, 
1948, for additional violation of Section 
8(b)(4)(D). 

Neither M-271, operating 
contract with Juneau Spruce, nor Local 16, 
was certified by the NLRB. Therefore, 
the Board had to decide, administratively, 
dispute between Local 16 


organization or 
company 


Local under 


a jurisdictional 


Local M-271 


and 


The Board, following administrative pro 
cedure under the _LMRA, pro 
ceedings under Section 10(k). 
provides: “Whenever it is charged that any 
person has engaged in an unfair labor prac 
tice within the meaning of paragraph (4) 
(D) of section 8(b), the Board is empow 
ered and directed t 
which 


conducted 
This section 


hear and determine the 
labor 


arisen ; " The 


dispute out of such untair 


practice shall have 
Board 
the jurisdictional-dispute provisions of the 
laft-Hartley Act, on April 1, 1949 a 
three-to-two ruling, the Board that 


the ILWU did not ove! 


the barge-loading et iployees of the 


issued a decision, the second undet 


stated 
have jurisdiction 
Juneau 


Spruce Corporation 


In a fairly lengthy dissenting 


Mr. Abe Murdock 


the majority 


opinion, 
that 


making a 


argued essentially 
was in error In 


representation determination under Section 
a jurisdictional 


10(k). While he 

dispute existed which was the real problem 
to be settled, he 
neutral, because the 


decided who 


agreed that 
stated that the 
company 
handle 


determina 


employer 
had 


Was not 


already Was to barge 


loading; consequently, a Board 


futile and unnecessary 


said that the ILWU 


with a Sec 


tion was “both 


Further, Mr. Murdock 


would not be likely ‘to comply 


‘Case No 19-CD-4: see 82 NLRB 650 and 
following 

Case No. 19-CD-5 The two cases were con 
solidated on September 21, 1948 

The ILWU, in the United 
Appeals for the Ninth Circuit, cited at foot- 
note 3, argued that it had a right to claim 
jurisdiction, because Local 16 had a collective 
bargaining agreement with the Waterfront Em- 
Association of Juneau, Alaska, for all 
work in Alaska Because of this 
members of Local 16 had been 
of the company It was further 
October 23, 1947, Local 16 
and acquiescence and 


States Court of 


ployers’ 
waterfront 
agreement, 
‘employees’ 
that on 
knowledge 


disclosed 
with full 


Responsibility of Labor Unions 


tion 10(k) determination—compliance would 
result only from an order as a result of 
proceedings under an unfair labor practice 
case. He finally insisted that the majority 
failed to distinguish between representation 
disputes, to be arbitrated under Section 
10(k), and the type of jurisdictional dispute 
settled 


which existed here, to be under 


Section &8(b)(4)(D) 


Mur 


and 


The majority, disagreeing with Mr 
dock, felt that the intent of the law 
the views of Congress were that the 
should first attempt jurisdic 
tional controversy under Section 10(k). The 
Board further stated that ILWI 
ments with the Shipowners Association of 
the Pacific Coast and the Waterfront Em 
Association did not “apply to the 


Board 
to resolve a 


agre¢ 


ployers’ 
parties In the present proceeding “ Phe 
Board also held that the 
by Juneau Spruce from the 
Mills, Inc., did not 
union agreements when the purchase agre« 
stated that the 
not assume the seller’s labor 


purchase of asset 
Juneau Lumber 
forward 


Carry previou 


ment expressly buyer did 


agreements 


\s had been predicted, the ILWU did 
1ot comply with the April 1 decision of the 
NLRB. Mr. William R 
pointed as trial examiner and 
report on September 30, 1949 
found that the ILWI 
8(b)(2) and (4)(D) 
The NLRB, agree 
report, 
August 7, 
basis of the 


Ringer was ap 
issued hi 
intermediate 
Che trial examiner 
had violated Section 
the Taft-Hartley Act 
with the 
and-desist order on 
against the ILWU. The 
picketing by Local 16 wa 
object of the 
ille gal, that is, to coerce 


issued a 


1950. 


examiner's 


ceas¢ 


was that the 
l 


ill biai 


because the picketing 


was an employer 
to discriminate in hiring and to employ onl 


Local 


16 members." 


his decision, therefore, settled the 
ILWIt 


barge-loading 


juri 
did not have 


work of the 


dictional question—the 
jurisdiction over 
Juneau Spruce Corporation. Furthermore 
action had been illegal 


laft-Hartley Act, 


the union’s economic 


under provisions of the 
consent of Local M-27 told the company that 
it would picket the operations of the companys 
because it was violating the agreement with 
the Waterfront Employers’ Association that 
Local 16 began picketing on April 10, 1948, and 
for the remainder of the year attempted to 
force the company to comply with the contract 
between Local 16 and the Waterfront Em 
ployers' Association. The company denied that 
it was party to the agreement with the Water 
front Employers’ Association 

The first was in the Matter of Moors 
dock Company, 81 NLRB 1108 

* 90 NLRB 1753-1756 


Dry 





which was the basis for the damage suit by 
Juneau Spruce against the ILWU. 


Legal Wrangling in Courts 


The long-drawn-out court history of the 
case began in 1948, In order to simplify 
the legal maneuvering 
the court history will be 
lows: (1) federal courts, dealing with juris- 
diction of the Alaska court, and (2) California 
courts, dealing with the matter of venue 
and the legality of the judgment 


as far as possible, 


presented as fol 


Because of harassment by Local 16 and 
the forced closing of the Juneau sawmill in 
October, 1948, the Juneau Spruce Corpora 
tion entered suit in the Alaska Federal 
District Court against the ILWU and Local 
16 for $1,025,000 in damages under Section 
303(b) of the Taft-Hartley Act. The Alaska 
court had to determine whether or not it 
had jurisdiction in a damage-suit case un 
der Section 303(b), ILWU 
had challenged the court’s jurisdiction. In 
issued on March 11, 1949, Dis 

, Folta ruled that the term “dis 
trict court of the United States,” as used 
in the Taft-Hartley Act of 1947, included 
the Alaska court.’ It should be noted that 
the Alaska decision was prior to the NLRB 
ruling on the unfair labor charge under 
Section 8&(b)(4)(D). The ILWU §latet 
claimed that an NLRB administrative rul 
ing had to be precedent to a damage-suit 
ruling under Section 303(b), but this 
thrown out by subsequent court action. 


As a result of a jury Alaska 
court awarded the Juneau Spruce Corpora 
tion $750,000 damages against the ILWU, 
and its Local 16." Collection of the award, 


of it, however, was not to be 
1955. 


because the 


a decision 
trict Judge 


Was 


trial, the 


or any 
effected until 

The ILWU and Local 16 appealed the 
Alaska decision to the United States Court 


In a decision issued on May 5, 


part 


of Appeals. 
1951, the court of appeals upheld the Alaska 
court." Justice Bone, answering the union’s 
claim that the Alaska district court did not 
have jurisdiction, argued that the Alaska 
court did have jurisdiction over the case, 
stating 

“The spirit, tenor and purport of the Act 
{Taft-Hartley] also convinces us that Con 
gress intended to bring al/ aspects of labor 


* 12 Alaska Reports 260-267 

1 20 LABOR CASES { 66,704, 342 U. S. 237, 240 

1 Cited at footnote 3. 

% This section reads in part 
quiring any employer to assign particular work 
to employees in a particular labor organization 


‘forcing or re- 


542 


management relations in Alaska which affect 
commerce within the ambit of the Act. W« 
are persuaded that the court had 
jurisdiction to entertain and adjudicate the 
instant cause and to apply the provisions of 
Section 301. We further hold that Congress 
intended the language of Section 303 (which 
refers to the United 
States) to embrace and include ‘the district 


Alaska’.” 


lower 


district courts of the 


court for the Territory of 


The appellant unions had presented a long 
list of assignments of error, some of a highly 
technical nature, all of which were 
in the opinion of Justice Bone. It was ap 
parent that the ILWU was not overlooking 
any possibility in its attempts to have the 


negated 


damage suit thrown out of court 


As an example of the union’s defense, the 
ILWU argued that NLRB determinatio 
under Section 10(k) of the Taft-Hartley 
Act is a prerequisite to a 
action tor damages Sectior 
303(a)(4).% The ILWU 
that Section 8(b)(4)(D) 
only after a Board determination under Sec 
tion 10(k). The that ar 
election under Section 10(k) is not required 
The court 
was upheld later by the 
preme Court, 
the untair labor 
rhis distinction was important with respect 


jurisdictional 
under 
thus 


civil 
contended 


can be violated 


court concluded 


separation, whicl 
United States Su 
303 (a) 
&(b) (4) 


made a clear 


between Section and 


practice section, 


to employer freedom to bring damage suits 


against unions; that is, an employer could 


whenever union 


and not have 


union tor damages 
action warranted 
to wait for a possibly long-delayed decision 


NLRB 


The ILWU 
United States Court of 
16 were bound by the 
representatives. 


Sue a 
such a suit 


of the 


denied before the 
(Appeals that it and 
actions of the 


Che court 


furthes 


Local 
international’s 
concluded that one of 
the international, bound both appellants, as 
official 
testimony oO! a 


these, as agent for 


they were aware of his position 


The ILWU 


director of the 


challenged the 
Juneau Spruce Corporation 
agall 


as inadmissible as evidence, The court 


held that 
therefore admissible 


his testimony was competent and 


The above three citations, among others, 


of assignments of error by the union are 


indicative of the union defenses. Upon the 


of the decision by the court ol 


issuance 


or in a particular trade, craft, or class rather 


than to employees in another labor organization 
or in another trade, craft, or 
[shall be unlawful].’ 

'° 90 NLRB 1764. 


class 
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appeals, the attorney for the ILWU said 
that he would petition for a rehearing and, 
if refused, would carry the case to the 
United States Supreme Court.“ The 
went to the Supreme Court. The appeal 
was entered in the October Term, 1951; on 
January 7, 1952, the Court affirmed the 
decision of the court of appeals. This deci- 
considerable emphasis _be- 
the first test of this law’s 
Act] provisions that a union 
resulting from an 


case 


sion deserves 


cause “it was 
| Taft-Hartley 
for 


Is liable damages 


unfair labor practice to reach the high court 
and the largest such award given to date.’ 


+15 


rie Court really faced with the 


broad question of union responsibility in a 


Was 


world of collective behavior, as well as 
interpreting the Taft- 
Hartley Act with respect to union action 
against employers It is thus not. sur- 
prising that the court ruled as it did on the 
question of unfair labor practices and dam 
ages such practices. Justice 
William O writing the 
Court’s decision, stated that judicial remedy 
Section of the LMRA is 
separate and distinct from adminis 
trative remedy under Section 8(b)(4) of the 
LMRA and that a suit for 
“dependent on any prior administrative de 
practice 


provisions of the 


caused by 
Douglas, Supreme 
under 303(a) 
entirely 
damages was not 
untair labor 
Rather, the opposite 
303(a) (4) 

author, 
damages 


termination that an 


been committed 
seems to be 


as ¢ xplaine d by 


has 
truc Section 
Senator Taft, its 
‘retains simply a right of suit for 
against any labor organization which under- 


takes a secondary boycott or a jurisdictional 


(Douglas was here citing 93 Con 
Record 4858.) 


Douglas’ 


strike 
gresstona 


Justice concluded 


“The right to sue in the 
provided the pressure on the employer falls 


opinion 


courts is clear, 


in the prescribed category which, so far as 


material here, is torcing or requiring him 


work ‘to employees 1 
than 


to assign particular 


a particular labor organization’ rather 


to employees ‘in labor organiza 
Here the 
between the outsicd 
he fact that 
temporarily 
group 
trom the 


another 


tion’ or in another ‘class’ juris 


dictional row Was 
and the 


union oft 


inside union 


mill 


claim of 


union 
the 
acceded to the 
did not withdraw the 
category of jurisdictional 
§ 303(a)(4). Petitioners, repre 
senting and 
labor, were trying to get the work which 


employees 
the 
dispute 


outside 


disputes con 


demned by 


one union employing outside 


% New York Times, May 8, 1951 
New York Times, January 8 
“189 F. 2d 244 


1952 
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had 


expense 


another union, employing mill labor, 
That competition for work at the 
of employers has been condemned by the 
Act. Whether that condemnation was wise 
or unwise is not our concern. It represents 
which both adminis 


sanctions.” ' 


national policy has 


trative and conventional legal 


The Supreme Court also affirmed the 
jurisdiction of the district court of Alaska 
the LMRA As 


was concerned, the 


over damage suits under 
far as judicial remedy 


Juneau Spruce Corporation had won 


California Caper 


We turn to the 
took place in the California courts. A prob 
which faced the Spruce Cor 
after the $750,000 in 


how to 


now maneuvering that 


lem Juneau 

award of 
collect 
not, 


poration, 
Judgments 
until 1954, 
districts. It 


damages, was 
in Alaskan 


transferable to 


courts were 
federal 
16 had 


Because the 


other 

Local no funds to 
large sum 
ILWU 


cisco, California, the corporation began col 


was obvious that 


pay such a head 


San Fran 


quarters ot the were in 
lection proceedings in 1949 in the California 
suit for damages in the 
Marin Cou 


courts and entered 


Superior Court in nty 


However, the ILWI 
court 
that 
sue the union in the Marin ( 


presented a motion 
venue 
could 


for a change ot 
Spruce 


he superior 
he grounds Juneau 
ounty 
uurt because the union's principal place O 


business was in San Francisco, 
Phe 
no office in 
Local 16 


Spruce ( 


county union also argued 
16 had 
member of 


Phe 


Was 


California no 
reside in ¢ 
orporation’s answet! 
ILWU was an 
members living in 
California, and some in Marin County. The 
Marin court agreed with the 
position and denied the motior 


ILWU In effect, the Marin cr 
the Alaska judgment 


Juneau 
that the “unincorporated 


association” with many 
corporation’s 
ot the 


urt upheld 


he Marin 


to the 


union thereupon appealed the 
the venue tissue 


Appeals, 


decision.” The 


decision in regard to 
District ( 
reversed the 


ourt ot which 


Marin 


reversal essentially 


Calitornia 
court 
District ¢ 
argument 


ourt based its 


on the that an “unincorporated 


association is a legal entity of a corporation 
type’ that “the 
is far more similar 
a partnet! ship aa Italics supple d.) 


and modern labor union is 


than to 
Here we 


to a corporation 


2d 244-245 
Dist. Ct. of 


189 F 
» Calif 
One, 1951 


Appeal, Ist Dist Div 
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note the problem of determining what kind 
of an organization a labor union is so that 
legal responsibility may be effectuated. Ifa 
labor union is to be held responsible for its 
actions, it is essential, within the framework 
of law, that the union be so defined that it 
escape responsibility by claiming 
different from the suable unit 
under the law. As noted below, the Cali- 
fornia Supreme Court did little to solve 
this problem by basing its decision on the 
belief that a union is an “unincorporated 


cannot 
that it is 


association.” 

Because Juneau Spruce lost in the dis- 
trict court, it petitioned the California Su 
preme Court for a hearing, which was 
granted.” The California court had to deter- 

whether or not an organization like 
ILWU could be sued outside of the 
where it maintained its principal 
office, because the ILWU contended that 
the Marin decision involved individual mem 
bers as controlling the place of venue but 
the was against the ILWU as an 
association, and the latter should control 
the place of venue 

The 


Court, 


mine 
the 
county 


action 


the California Supreme 
Justice Edmonds, dis- 
Article XII, Section 


opinion of 
written by 
cussing at some length 
16 (where a corporation or an association 
may be sued) of the Constitution of the 
State of California and Section 395 of the 
Code of Civil Procedure (place of venue), 
stated: “The this state have 
not declared an unincorporated association 
to be a jural entity for the purposes ot 
venue.” It further stated that the law did 
not require any principal place of business 
for an unincorporated association Justice 
Edmonds’ opinion concluded ; “The I. L. W. U 
concedes that if it were organized for ordi- 
purposes, it would not be 
But 


decisions of 


nary business 
entitled 
for special consideration and the benefit of 
the law of venue applicable to corporations 
There is 


to a change of venue. it asks 


because it is a labor organization. 
no logical or legzal basis under either com 
statutory law for making such a 
distinction.” Thus, the California Supreme 
Court affirmed the decision of the Marin 
County Superior Court.” The damage suit 


mon or 


” ‘Under a peculiar procedure in California 
the losing party in the District Court of Appeals 


petition the Supreme Court for a hearing 
analogous to petitioning the Supreme 
Court of the United States for a writ of cer- 
tiorari), and in the event that the hearing is 
granted, the opinion of the District Court is in 
effect vacated and set aside and the opinion of 
the Supreme Court on the hearing becomes the 
law in California. One practical result of this 
situation is that when a hearing is granted 
the opinion of the District Court of Appeals is 


may 
(that is 


544 


was again upheld, and the only gain by the 
ILWU in the had been reversed 


But the ILWU was not ready to acquiesce 
corporation over pay- 
appe al to the United 


courts 


and bargain with the 
ment. In any eVent, the 
States Supreme Court was still pending at 
the decision of the California 
Supreme Court. Subsequent to the decisive 
opinion of thg United States Court, the 
ILWU appealed the Marin 
County Superior Court to the District Court 
of Appeal in The union then 
shifted to the nature of the judgment itself 

was the judgment a legal debt which the 
union owed?* The ILWU claimed that the 


money judgment did not constitute a debt. 


time of the 


decision of the 


California. 


t 


Judge Dooling of the California District 
Appeal this argument 
‘A judgment for a specific 


Court of negated 


when he said: 
sum of money has always been treated as a 
debt by the courts.” The defendant union, 
in the face of previous conclusive decisions, 
attacked the right of the 
Alaska court. In this 
ment, Judge Dooling cited the United States 
He further 
judgment prio 
(the Dis 


jurisdictional 


aside argu 


tossing 
Supreme Court decision stated 
that the entry of 
to the Supreme 

trict Court for the Territory of Alaska had 
entered summary judgment against the 
ILWU on November 20, 1951), while it was 
the Alaska court, made no dit 


because the ld 


summary 
Court’s decision 


an error of 
same judgment wou 
have followed the Supreme 
Court’s decision on January 7, 1952. Finally, 
the union, in its closing brief, 
final slim hope for escape 
with the lia 
entity, 


lerence 
anyway upon 
raised what 
seemed to be the 
rhe question 
bility of a labor « 
and the liability of 
such labor 
301(b) of 


rganization 


Was concerne d 


rganization as an 
individual members of 
organization Under 
the Taft-Hartley Act, a 


may be sued as an 


Se ction 
labor 


entity; 


thus, a liability is not imposed on the indi 


vidual members of the labor organization.” 


In California, suits against unincorporated 


associations come under Section 388 of the 


Code of Civil Procedures, which provides 


“When 


in any business, transact such business under 


two or More persons, associated 


never published in the final volumes 
though there never were any such 
When the California Supreme 
hearing, it is as though the 
taken directly to the Cali- 

(Letter from Norman 
ILWU, to author 


It is as 
opinion 
Court grants a 
appeal were initially 
fornia Supreme Court 
Leonard, attorney for the 
dated August 7, 1957.) 

’20 LABOR CASES ‘ 66,584, 37 Cal. 2d 760 

24 LABOR CASES ‘ 67,768 (Calif. Dist. Ct. of 

Appeal, 1st Dist., Div. Two., 1953) 

2229 USCA, Secs. 185(b), 187 
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a common name... the associates may be 
sued by 
joint 


judgment in the action shall bind the 


associates, and the 


party o 


manne! 


property of all the 
individual property of the 


served with process, in the same 


parties 


if all had been named defendants and had 
been sued upon their joint liability (Italics 
supplied. )° 

Phe P ] argued that the suit agamst 
when an indi 


t “is authorized only 


vidual liability exists against its members.’ 
Citing the California Supreme Court dec 
ILWU was an entity for the 
Judge Dooling stated 


sion that the 
purpose of being sued, 


‘The Taft-Hartley Act makes the union 


a legal entity fou purpose of imposing 


the liability which was the 
Alaska judgment. 
union a legal « for the purpose of bei 


basis of the 


20 


Section 388 makes the 


sued in California. The two statutes tn 
respect are complementary, and section 
provides a perfect statutory vehicle for 
udicial enforcement against the union 


legal entity of the liability which the 


Hartley Act 


legal entity 


imposes upon the union 


“Where, as his case, a statutory lia 


bility 1 against the association 


and not its individual members 1 


results limitation of individual lia 
clause of section 388 


becomes unnecessary; but the 


latter 
limitation ot 
individual liability in that clause of section 
388 does not affect the liability of the asso 
ciation to be sued ‘by such common name’ 


t 
upon any legal liability which may be in 


ociation as an association 
1953, 

al 

Wi 
cases ended with Juneau 
ictor and the ILWU faced 

possibility of having to pay an eve 

debt Now, the burden was on 


t1i0n to collect. 


Final Search for Assets 
As 


Cited at footnote 22 

‘Cited at footnote 21 

An interesting sidelight to the case is 
the Juneau Spruce Corporation's plant burned 
down on August 28, 1949, and the company did 
not rebuild, although it was not dissolved 
NLRB held that this event did not nullify 
controversy, as was claimed by the ILWI 
90 NLRB 1753 footnote 1 of opinior 


Responsibility of Labor Unions 


“oT1.. Intarn 


such common name . . and the 


damages because Alaska judgments had not 


been transferable to other federal districts 


1954. the ration gained 


In \ucust, 
immeasurably wl amended the 
law governing tl Alaska district 
permit judgments to be transferre 
| districts While judgmet 

| district within the continental 1 
aT a 


tedera 


fede ra 


tore, 
paragraph was added to Tith 


and Judicial Proced ire” 


‘For the 


‘district’ as used het 


ol Alaska, 
herein shall inclu 
Territory of ka.” As al 
1954, Chi 6&8 Stat 


] 


ndment 


ateme! 


That the comy 
vas indicated in the 
h Marin Count 


ILWI 
1 





final litigation beginning in December, 1954. 
As a consequence of the registration amend- 
ment, Juneau Spruce obtained the right to 
freeze funds of the ILWU outside of Alaska; 
therefore, the company made simultaneous 
registrations of the judgment in the federal 
courts in California and in the Territory of 
Hawaii on December 9, 1954, and began 
proceedings to collect. Because of interest 
and legal fees, the total damages had in- 
creased to $1,013,156. 

The remainder of the Juneau Spruce case 
is essentially the court proceedings in Hawaii, 
for the eventual funds for payment, by an 
unusual coincidence, came from Hawaiian 
sugar employers. The apparent reason why 
the judgment was registered in the Hawaii 
Federal District Court was that the ILWU 
had some 23,000 members in Hawaii, or 
approximately 30 to 35 per cent of the total 
ILWU membership. Per-capita dues pay- 
ments there to the international would be a 
substantial sum, and perhaps other assets 
belonging to the international could also be 
found in Hawaii. In any event, the interna- 
tional claimed that it had no funds with 
which to pay the judgment debtor 
quently, the federal court cases in California 
and Hawaii became “discovery” proceedings 
(or, more colorfully acknowledged, “fishing 


Conse- 


expeditions’) in order to find any funds or 
property held by locals which belonged to 
the international in San Francisco 

Upon registration of the judgment in the 
United States District Court in Hawaii, 
subpoenas were issued to union officials and 
garnishment summonses to Honolulu banks 
and locals of the ILWU.” The purpose was 
to tie up funds of Hawaii locals—principally 
Local 142—until a determination could be 
made of what belonged to the international 
and might be used to satisfy the judgment. 


For the next few months after December, 
1954, the proceedings ILWU 
funds involved a series of charges, counter- 
charges, bank-account investigations, contempt 
citations against ILWU officers, attempts 
to disqualify Judge J. Frank McLaughlin, 
and threats by ILWU Local 142 to secede 
from the international in order to 
any liability for payment of the 
Although garnishment summonses were is- 
sued in December, 1954, and subsequently 
in January, February and March, 1955, to 
all likely parties that might have any assets 
belonging to the international, they proved 
to be fruitless. Almost all garnishees re- 
ported to the court that they had no money, 
* The information on proceedings in Hawaii. 
is taken from the court record (DC Hawaii, 
1955, Civ. No. 1409). 
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regarding 


escape 


damages. 





funds or assets belonging (or they were 
“unaware” that they belonged) to the de- 
fendants named on the summonses (ILWU 
International and ILWU Local 16). Local 
142 did report twice that it had about $4,000 
due the international, but this debt was 
offset by a much larger amount, some 
$25,000, due Local 142 from the international. 


Attorneys in Hawaii for the ILWU almost 
invariably entered countermotions to quash 
or modify, claiming that the garnishment 
summonses were incorrectly presented or 
“unreasonably arbitrary 

and contrary to law” or that the court 

was without jurisdiction or that funds in 
banks belonged solely to units which de- 
posited funds and in the name which ap- 
peared on the bank accounts, and so on. 
The countermotions denied by the 
court, and the Juneau Spruce lawyers con- 
sistently argued that the judgment debtor 
had an interest in bank accounts of locals 
of the ILWU. The testimony with respect 
to funds, dues payments, assets, and the like 
revealed that the Juneau Spruce lawyers 
arguing in an entity-theory context- 
components of the 
142 officers and 
Hawail 
142- 


asso 


were oppressive, 


were 


were 
that locals are 
international—while 
representative in 
that least Local 
were independent of, or voluntarily 
ciated with, the international despite ILWU 
This out 
testimony on 
For 


had 


integral 
Local 
its international 


argued locals—at 


constitutional came 


during 


provisions 
the lengthy 
payments to the international 
unexplained reason, 142 
been exonerated from payments for 
about two 1950 Whether 
this was because of the Juneau Spruce judg 
ment in 1949 or of the heavy 
of the 1949 Hawaii longshore strike is hard 
to say, but testimony of a former Local 142 


cle arly 
dues 

some Local 
dues 
years- to 1952 


because costs 


officer, hints at the former 
said 
1950] 


capita dues, he 


were set up in 


Testifying on per 
“l Emergency funds 
because we didn’t want to see Juneau Spruce 
get any part of the money that was included 
in the per capita tax.” 

Suffice it to say that the Juneau Spruce 
lawyers were not successful in “discovering” 
any funds via detailed questioning of union 
officers on per-capita dues and on the rela 
tions between the international and Local 
142. A great deal of fruitless effort 
spent on trying to find out why the interna- 
tional in San Francisco sold its building at 
150 Golden Gate Avenue to Local 142 for 
$25,000. A statement by a union officer 


y+.), 


was 
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“The Interna 


seems as plausible as any 
tional financial aid. 
At the 


torneys 


needed 
1954, the at- 
successful in 


end of December, 
for Local 142 
the court to 
proceedings as follows 


were 
agree to 
(1) 
supplemental proceedings—the 
into 142 accounts 
and (2) the 
the collection of the judgment 
international and Local 16. 
after December, 1954, proceedings in Hawaii 
had Local 142’s 
financial Presumably, the district 
would 
the 
Spruce 


separate the 
and 


getting 
ancillary 
“fishing ex 
and affairs 
debtor 
the 
why, 


pedition” Local 


affairs of judgment 
against 
This is 

with 


to do almost entirely 


affairs 
court in San 

the judgment 

T heretore, the 
Honolulu insisted on 
142 funds, because a portion ot 
(per-capita tax requirements) 
to the international, Thus, it 
plaintiff's interest that funds be frozen 
Hawali court 
since 


Francisco prosecute 


against international 
Juneau 


“discovering” all Local 


lawyers in 
such funds 
could belong 
was to the 
and 
kept in the jurisdiction of the 
until a determination was made 
judge McLaughlin 
he denied all motions to quash garnishment 
local tried to 
garnishment sum 
denied 


agreed to the separation, 


proceedings. Even one bank 


harge of the 
but 


get a dis¢ 


mons against it, this was 


Woven 


were the 


through the discovery pro d 


following 


ings aspects, which will 


be discussed separately: (1) motions to the 
effect that the Hawaii district court did not 
that the statute of 
(2) two attempts 
Frank McLaughlin dis 
proposal that Local 142 
from the international, (4) a 
transfer of Local 142 funds to Sai 
Francisco and (5) contempt citations arising 
funds 


and 
out, 


have jurisdiction 
limitations had run 
to have Judge q 
qualified, (3) a 
disathliate 
some 


out of the transter of 


Motions on court jurisdiction and statute 
of limitations. —On December 13, 1954, the 
attorneys for Local 142 entered a motion to 
quash the ancillary garnishment 
ings on the ground that the “judgment was 
28 USCA 1963 . in 
Alaska is 


meaning of 


proceed 


authorized by 
district court of 
within the 


not 
that a 
district 


not a 
court said 
section 1963.” 

On January 9, 1955, the ILWU moved, 
Francisco court, to dismiss the 
the statute of lim 
itations had run out on the 
1949, Alaska laws provided for a 


five-year limitation. The same motion was 


in the San 


case on the ground that 


award made im 


because 


oral and written decisions 
of Judge J. Frank McLaughlin, filed with the 
Hawaii Federal District Court, January 26 
1955, and March 1, 1955, respectively: see 28 


“128 F. Supp. 715 
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filed in the Hawaii court on January 18, 


1955 
denied by federal dis 
San 


Both motions were 
trict judges both in 
and in The 
the judgment was properly registered in 


Franc isco 
stated that 
the 
1954 


Was 


court 


Hawali decisions 


California and Hawaii courts, and the 
amendment to 28 USC Section 1963 


cited as support, Furthermore, the judg 


ment was neither “dormant” nor “dead,” 


because under paragraph 55-9-62 of the 


Alaska Code 


that is, a 


a lien of a judgment lasts for 


ten years, suit judgment 


brought 


upon a 
ten years 
Since the 
Alaska court, was, 


distr ct 


must be within 


entry of the judgment 
We still 


therefore, valid in other 


valid in the 
federal 
courts as registered Furthermore, Judge 
McLaughlin stated that 
final tor 
ision of the United 
1952 and tha 

judgment could et 


Hawaii 


judgment be 


came purposes of Section 1963 
de states 


ourt in 


upon the 
Supreme exec 
tion of the original 

under pre ures of 


district court. 


Attempts to have Judge McLaughlin dis- 
qualified.—On January 17 and February 7 
atte 142 filed affidavit 
f bias and prejudice respect to Judge 
McLaughlin Drawing from past. stat 
made by Judge McLaughlin 
ing his statements during the testimony 
Local 142 i 
142 avowed 
“hatred against 

’ ] 


otheers, agents atid 1ts 


, 
yrneys for Local 


1955, 
witl 


ments and cit 


funds, the attorneys for Local 
that McLaughlin exhibited a 
ILWU Local 142, its 

and that the 
McLaughlin 


a bent of mind which prevents and im 


attorneys” 
‘facts show that Judge 
has 
judgment by him in 
the matter involving Local 142 and that 
Judge Me Laughlin has a bias al d pre judice 
against Local 142 that fair and 
with 


pedes impartiality of 


prevents a 


impartial tria! regard to the issues 
contempt 3 The 
Honolt 
1953, citing 
said the fol 


Dieg« 


involved in the civil 
athdavit quoted the 
November 23, 

ge McLaughlin ; having 
lowing in 


Hi-12 Club 


January 17 


ser tor 


i ) to I San 


Hawai 
mngshore 
\\ he ll, 


our life was 


ingle union—the Internation: 
Warel 
activities mn 
Washington 


not 


men's and ousemen’s Union 


through its 1949, 


paralyzed, merely stood by 


and we were given appropriate relief 


in recognition of being an island community 


1963 1956 Cumulative Annual 
footnote 8 


discussed below 


USCA Sec 
Pocket Part 
' Contempt issue 





Despite this and many other charges of 


bias and prejudice, nothing came of these 
attempts to have McLaughlin disqualified. 


Disaffiliation of Local 142.—During the 
testimony of the secretary-treasurer of Local 
142, on dues payments to the international, 
he made the statement that Local 142 was 
thinking of “pulling out” of the interna- 
tional, although no executive board meeting 
had been held to discuss this possibility. 
He further testified that the idea first came 
up after December 9, 1954, the date that 
the proceedings began.” On February 2, 
1955, the Local 142 testified 
that the executive Local 142 had 
adopted a resolution to disaffiliate, but that 
break 


president of 
board of 
immediate plans to 
international 
not be effected 


were no 
away from the 
affiliation could 
vote of the union membership. 

The 
testified on 
with 


there 
because dis 
without a 


Hawaii 
had dis 
in San 


international representative in 
March 1, 1955, that he 
international officers 
matter of disaffiliation be 
cause of the Juneau Spruce litigation, but 
that no policy had been established on dis 
He stated that international ofh 
said that “did not blame 
for considering disafthliation, thus 


cussed 


Francisco the 


affiliation. 
had 
Local 142” 


implying they were not opposed to the move 


cers they 


hearings the question arose 
142 was considering dis 


means of 


During the 
as to why Local 
affiliation, and if 
secreting 
for the 
proposal never 
indicates that the reasons for the proposed 
separation were to get the Juneau Spruce 
internal 


this was not a 
that might be 
While the disaffiliation 
head, 


assets available 
judgment. 


came to a evidence 


attorneys out of investigating the 
financial affairs of Local 142 and to quash 
the claim that Local 142 funds or property 
“belonged” to the international. Local 142 
spokesman argued that they saw no reason 
why 142 should be held 
debt for which it was not responsible and 
they that Local 142 never had had 
any understanding with the international 
that its funds or property were the property 


Local liable for a 


stated 


of the international. Supporting the im 
plication that 
the repeated statement by Local 142 officials 
that there 


local and the international—the local simply 


separation Was a tactic was 


was no dissension between the 
did not want its funds used to pay what it 


termed an “unjust” debt. 


Transfer of funds to San Francisco and 
contempt citations resulting. —The discovery 


proceedings became sidetracked into a spe- 
cial issue when the local’s secretary-treas- 
urer, while testifying on January 31 on per- 
capita payments, that Local 142 
had made two payments to the international 
in San Francisco: (1) a cash payment on 
January 19 of about $16,000, which had been 
allegedly given to Local 142’s attorney, who 
gave it to the ILWU international attorney, 
to take to San Francisco and (2) a tele- 
graphed payment on January 28 of some 
$36,000 in per-capita dues. The 

treasurer further said that about 

Local i142 by the international 
deducted before per-capita 


remarked 


secretary- 
$28,000 
had 


payments 


owed 
been 


were made. 


issued 


Spruce 


Local 142 had been 
nishment summonses, the Juneau 
asked, as a result of the secretary 


Because 


lawyer 
treasurer's statement, for contempt charges 
against Local 142 and its officers because ot 
garnishment summonses. 
contempt 


violations of the 
Criminal and civil 
signed by 


citations were 
McLaughlin 


he arings he 


issued and Judge 
Some confusion ensued in the 
tween the contempt order and the discovery 
proceedings. The union attorney asked that 
proceedings be stopped until the 


was decided, but the 


discovery 
contempt 
replied that Juneau 
cerned with contempt proceedings but with 
discovery and that, therefore, testimony on 
the latter would continue. (No _ hearings 
ever held on the contempt charges, 
but the contempt issue came up from time 
The Juneau Spruce 
definite concern 
leaving Hawaii, stating that once it got to 
San Francisco it might be used to pay ot! 
debts. At February 7, 


the Juneau 


issue court 


Spruce was not con 


were 
to time.) lawyer ex 


pressed over the money 


one 
Spruce 


pornt, on 
lawyer requested 
against Local 


would 


injunction 
funds 


court to issue an 
142 so that no further 
the jurisdiction of the Hawaii court. 
McLaughlin declined the 
that Juneau Spruce 
under way in San Francisco, the com 
funds there. 


leave 
Judg ¢ 
request, stating 


had a_ similar 


since 
Cast 
pursue the 


pany could 


As might be expected, the union attorneys 
dismiss the 
tempt that the al- 
leged payment of money to the international 
violation of the garnishment 
summonses—Local 142 was not indebted 
to the international and the Juneau Spruc« 


introduced a motion to con 


charges on the ground 


was not a 


Corporation had not been damaged. On 
February 21, 1955, Juc ge McLaughlin dis- 
cause for civil 


injury 


order to show 


that 


missed the 


contempt, stating “there is no 





8% Cited at footnote 30. 


548 


August, 1959 @ Labor Law Journal 





which could be countenanced as civil 
contempt.” He also dismissed the criminal 
contempt order. However, the judge said 
that he believed that Local 142 was in tech- 
nical contempt of court. (Local 142’s at- 
torney had irked Judge McLaughlin by re- 
fusing the transfer 
of funds and by his repeated requests tor 
delays.) In March, Judge McLaughlin re- 
fused to dismiss, upon the union’s request, 
civil contempt statement be 
clear to him that 142 
the garnishment summons. 


here 


to answer questions on 


his technical 


cause it Local 


had 


Was 


not obeyed 


The Juneau Spruce attorneys filed a mo- 
tion on March 11 to reinstitute the 
to show cause for civil contempt, arguing 
that there was abundant evidence that Local 
142 contempt. Also, the Juneau 
Spruce lawyers wanted a basis upon which 
to collect attorneys’ fees in connection with 
the contempt they felt that they 
had lost the right to petition the for 
payment when the contempt charges were 
dismissed. In response to the motion, Judge 
McLaughlin reinstituted the order to show 
Local 142 should not be held 
in civil contempt, but he added that the 
plaintiff had assumed the burden to prove 
contempt. No were held 
on this second contempt citation. On Marcel 
21, 1955, Local 142 filed a 

to the cause Phe reply 


-d the allegations in the contempt order, 
' 


order 


Was 1n 


Cc harge S; 


court 


cause why 


actual hearings 


attorneys tor 
order to shi 
ed to vacate the 
the 
occurred on 


court Was a con 
proceedings 


the 


terminate 
further 


tempt order and 


Before anything 


contempt issue, the case moved more rapidly 


toward settlement 
March, 
or collectior had been 
Local 142 had ad 
thousand dollars 
some miscellaneous minor assets as belong 


to the 


By the end of the entire proceed 
] 


discovery and 
an exercise futility. 


mitted to only a 


Ings 


Tew and 


ing international, but these were off 
international 
than the 
available 1OrT 


Hun 


presente d by 


against the 


garnishees, 


claim 
the 


reported 


set by a 
None ot 

union, had 
payment to the plaintiff corporation 
had been 
lawyers, but 
United 

unexecuted two writs of exe 


other 
anything 
dreds of exhibits 

nothing was 
states 


the plaintiff's 
“fished up.” The 
had 


marshal 


returned 


Honolulu Advertiser, April 7, 1955 

‘The wage-claim began in 1946 The 
ILWU sued the sugar companies for overtime 
pay under the Fair Labor Standards Act, claim- 
ing that certain workers were covered by the 
act. The case went to the courts and eventually 
a_ specific Waialua Plantation—went to 
the United States Supreme Court However 
prior to the Supreme Court's decision, the sugar 
settled with the union on the as- 
that the Court's decision might be 


case 


case 


companies 
sumption 
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cution of judgment, since there were no 
judgment debtor assets to attach to 


payment 


secure 
If anything, the issues described 
above served to prolong the case 

The only hint heretofore of an attempted 
settlement the 
international representative on February 28, 
1955. He testified that 
of the proceedings here 


appeared in testimony by 


the 
San 


“during course 
and in Fran 

counsel for Juneau Spruce, pur 
to speak for the authority of Juneau 


entered 


cisco 
porting 


Spruce, into an arrangement tot 


settlement of this litigation for $75,000, which 


was later repudiated by one of the attor 


recommendation 
Directors 


neys with a 


going to Juneau Spruce 
” The 

the and the 

representative stated that the 


a double 


Board of 


board ot directors, theretore, 


rejected “arrangement,” inter 
national 


“felt 


unton 


very strongly that there was 


cross involved.’ 
March, 
roceedings ended and hearings were post 


] 


oned 


Toward the end of discovery 


to April when, presumably, action 


, 
collect the more than million w 


taken up 


Final Settlement 


On April 6, for the first time 


1 


reported settiement 


| l definite 
this time for $250,000, less t 
the dollar Aliso, the s 
was indicated—a previ 


ot $355,000 of a age 


that a 
bre Ving 
cents « urce of the 
money is settlement 
ocal 142 
‘ - 


re were denials of settlement; 


claim by | 


against Hawaiian producers 


Sugal 


back 


wages were supposed 
and not 

April l4a 
particularly n 
\y ril conv 


disathliation 


speci 


| employees 


Nevertheless, by 


appeare d near, 


had been taken at the 
international on t 
This 


court 


indicated the negotiatio 
settlement, which uni 
the union was 


] 


Settlement money 


at th le, particularly 


revealed } 


since 


assumed at he 


it was 


I 


money Was em 
jlovees’ wages to which the union had no 


| Incidentally, the oO 


egal claim rt hearings 


were deterred as a result of the pending 
against them, in whi case the a ty 
have been far more than the sugar 
could have stood financially—over $5 million. On 
May 23, 1955, the Supreme Court ruled (349 
U. S. 254) six to three for the Waialua Planta 
tion, stating that processing millworkers were 
not covered by the overtime provisions of the 
Fair Labor Standards Act but the ILWI 
Local 142, had the $355,000 settlement from the 
sugar employers by then 


would 


companie 





settlement negotiations. The only court 
action in May was a ruling by Judge Mc- 
Laughlin refusing to quash garnishment 
summonses or the reinstituted contempt 
order of March 15. 

But one should not underestimate union 
strategy. The sugar companies 
unaware of the fact that the 
settlement, coming at the time that it did, 
might be used to settle the Juneau Spruce 
claim. In late May and early June, Local 
142 proceeded to hold a series of stop-work 
meetings, permitted under union contracts, 
of its membership on the sugar plantations 
The union “persuaded” its members to sign 


claims to the 


were not 


wage-claim 


over their individual wage 
union, arguing, strange as it may seem, that 
“valid” right to the 


the employees had no 
of the Supreme 


money view 


Court decision! 


anyway m 


The upshot was that the Juneau Spruce 
Corporation accepted $250,000 in payment 
of its claim of more than $1 million, most 
of which would be used to pay attorneys’ 
fees for the suit The re 
maining $105,000 was to go to ILWU at 
Although Local 142 tried in many 
responsibility for the 
this local, 


wage set 


long-drawn-out 


torneys.” 
avoid any 


claim, it 


Ways to 
Juneau 

via a peculiar happenstance- 
tlement—which effected the final payment 
Editorially, the Honolulu Advertiser la 
mented the fact that the workers’ overtime 
pay left the territory and went to the Juneau 
Spruce Corporation and for lawyers’ fees 
“Had the local ILWU members disaftiliated 
considered 


was 
the 


Spruce 


however, as they once 
doing,” said the Advertiser, “the membership 
here would have been $355,000 richer. Now 
a third of a million dollars 
Similar views were 


earlier, 


more than 
is in other pockets.” ‘ 
expressed editorially by the Honolulu Star 
Bulletin, another newspaper (June 4, 
1955). 


local 


and early in July, all pro 
federal court in Honolulu 
were dismissed. The attorney for Juneau 
Spruce filed, on June 30, 1955, the following 
statement with the clerk of the court: 

“The plaintiff [Juneau Spruce] in the 
above-entitled matter [Civil No. 1409] here 
with acknowledges full and complete satis 
heretofore entered 


Late in June 
ceedings in the 


faction of 
herein against all defendants, and requests an 
directs the Clerk of the above-entitled Court 
[United States District Court for the Dis 
Hawaii] to enter this satisfaction 


judgment 


trict of 


of record. 


Summary and Conclusions 


Thus, after six years of litigation, little 
was contributed to the improvement of 
labor-management relations via the damage 
suit route; the Juneau Spruce Corporation 
gone out of business and 
tested what was obvious 
activity 


had long since 
the union had only 
in the law with 
The case had gone through the machinery 
of the National Labor Relations Board, 
the federal courts and the state courts at a 
total cost far greater than the $250,000 final 
However, on 


regard to illegal 


payment to Juneau Spruce. 
the positive side, the case did clarify some 
the Labor-Management Re 
1947. Although 
a specific case are 
and 


provisions of 
lations Act of 
tions from 
the following 
seem to be valid with respect to the Juneau 


generaliza 
dangerous, 
summary conclusions 
Spruce case 

(1) The National Labor Relations Board 
had clearly that jurisdictional 
disputes of the type exhibited in the Juneau 
and constituted an 


established 
Spruce case were illegal 
unfair labor practice 
(2) Both a parent international union and 
can be held liable for 
incurred by unfair labor 
jurisdictional disputes and secondary boycotts 


its local damages 


practices, such as 


(3) The National Labor Relations Board 
administrative 

the Taft 
suit can be 


is not required to issue an 


ruling under Section 8(b) of 
Hartley Act 
instituted under Section 303(b) of the same 
act. This 
act could possibly reduce the potential time 


before a damage 


separation of provisions of the 
factor in effecting a dispute settlement as 
well as simplifying a portion of the cumber 
some administration of the Further, 
the establishment of mutually exclusive pro 


act. 


in the case of damage suits, ad 
which suffer 


visions 1s, 


might 


vantageous to compamies 


loss because of union action. 

(4) The under a 
pay 
suit 


secured 
claim to 
damage 


use ‘ot wages 
Labor Standards Act 
claims, particularly a 
a union, seems questionable. Cer- 
of the F: 
under 


Fair 
other 
against 
intention 
that 
money 


tainly, it was the 
Standards Act 


represented 


Labor awards 
that act 
workers because of employer violation of the 
act. This is true, though the United 
States Supreme Court ruled against the 
union in the case cited herein. The out-of 
court settlement of the wage claim, prior to 
the Supreme Court decision, provided the 
settle Spruce claim. 


belonging to 


even 


funds to the Juneau 





* Honolulu Advertiser, June 3, 1955. 
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(5) The legal proceedings in the Juneau 
Spruce case cast grave doubts on whether 
or not there is an “adequate remedy at 
law.” Damage-suit cases can be so costly 
long-drawn-out that the damaged 
party may gain little or nothing. Further- 
more, the litigation demonstrates, through- 
out the court cases, an apparent failure to 
place on voluntary organizations adequate 
responsibilities for their 


and so 


actions. 


(6) Within the scope of the broader prob- 
lem of labor union responsibility in a pri- 
vate-property, free-enterprise economy, the 
Juneau Spruce 
pattern: collective action of a union against 
property, resulting in losses to the property 
owners; various attempts 
on the part of a union to avoid responsibility 
for the outcome of its followed by 
efforts on the parts of property owners and 
the courts to place legal responsibility clearly 
on the union, had 
a protracted search for 


case shows the following 


procedures and 


actions, 


damages; 
that the 
owners might recover their losses; 
acknowledgment 


which caused 
assets so 
property 
a continued avoidance of 
Or acceptance of responsibility on the part 
of a union; and extracourt settlement, which 
can almost be said to have been a success 
ful avoidance of 


funds 


responsibility, since the 
partial 
were not normal assets of a union 
the Juneau Spruce incident is only 
ample, the above might easily, 

likely, be the story of union and 
ployer where union action is directed 


used to make the payment 
Although 
one ex 
and could 
any em- 
against 
that 


hesitate 


an employer. It can be suggested 
property owners (employers) may 
union if they are 


exhibited in the 


to bring action against a 


aware of the difhculties 


DOW-JONES INDUSTRIAL AVERAGE 


indexes used 


There are a number of 
determine the 
their investments, such as that of the 
Securities and 
the Standard & 


Jones 


by investors to progress 


Commission, 
Dow 


Exchange 
Poor Index, the 
Averages and the indexes of news 
New York 
Probably the most commonly used index 
is that of the 


papers such as_ the Times 


Dow-Jones Averages 
Recently there was a change made in 
the list of companies used to compute the 
Industrial Average Four 
companies dropped 

Smelting & Refining, Corn 
National Steel and National 

Chemical) and 
Swift, Owens-Illinois 


Dow-Jones 
(American 
Products, 
Distillers & 
Ana 


and 


were 


were replace d by 


conda, Glass 


Ale vad. 


Responsibility of Labor Unions 


Juneau Spruce case. Certainly more attention 
needs to be devoted to the general problem 
of responsibility in a 
economy 


private-enterprise 
so that, once collective action has 
been taken against property, responsibility 
can be placed and legal machinery 
can operate effectively 
that needs clarification is, 
ture of union 
sponsibility lies on the international (parent 


clearly 
The no man’s land 
within the 
whether re 


struc 


organization, 


local union affliated with 
individuals 


organization), the 
the international or the 
make up the 


who 
locals 

likely to 
union can 
individualism while 
activity Society, 
will 


torth so 
be hind a 


No solution is come 


hide 
engaging in 
through its 


have to decide 


long as a labor 
cloak of 
collective 
elected representatives, 
kind of 
tween a labor union and cther 


While the Taft-Hartley Act 


and management relationships, it 


what relationship is to exist be 
institutions 
covers labor 
limits the 
unit,” which 1s 


labor union to a “bargaining 


somewhat narrower than a 


ILWU, for 


usually 


union” (the example) as 


in this papet 


} 


Phere is no implication that labor unions 


scene tl 


labor 


becomes essential 


American 


are passe in the i 


But if the 


quite 


contrary current investi 
gations mean anything, it 
to take a look at the abor wunior 


itse¢ lt, 


serious 


rather than to place too much em 


phasis on the nefarious activities of indi 


viduals within unions, and to decide, at 


have tor 
t responsibility 


least as clearly as we corporatior 
a labor union is, so: tha 


e unquestionably placed when a labor 


unit 


[The End] 


acts as 


The 30 stocks now used in the Dow 
are lied 
Ameri 
Pelephone and Tele 
ybacco, Anac 
Steel, Chrysler 


Kodak, 


(el 


Industrial Average 


\luminum Company, 


Jones 
Chemical, 
an, American 
American Ts onda 
Bethlehem 
Pont, 
General 


yration, 
Kastman 
Foods 
Motors, International 
International Nickel, Inte1 

Johns-Manville, Owens 
Procter & Gamble, Sears 


Standard Oil of 


Corporation, Du 
General Electric, 
eral (,oodyear, 
Harvester, 
national Paper, 
Illinois 


Roebuck, 
Standard QOjiul ot 


Glass, 
California, 
New Swit & 
lexaco, Union Carbide, United 
United States Steel, Westing 


and Woolworth 


Jersey, 
Company, 
Aircraft, 


house Electric 





The Operation of the Right-to-Wor 


The author’s approach to one of the most controversial areas of labor law 
is a new one. Upon looking at the subject from the point of view of the 
history of the past and current judicial experience of living with such 
laws, he concludes that these laws can prevent organizational picketing, 
may be interpreted to make the exclusive bargaining agent illegal and 


frequently fail to protect the union member from discrimination. 


He is 


professor of labor economics and labor law at the University of Detroit. 





7 HERE are many problems in industrial 
relations that can be discussed in statis- 
tical terms. 
son has done some fine work on the subject 
of pattern bargaining in the auto industry. 
The frequently made that the 
UAW viate from the bargain 
made with three” auto companies 
in their other negotiations. The extent of 
the truth of this charge has been subjected 


charge is 
reiuses to de 
the “big 


to statistical analysis.’ 

The purpose of this article is to discuss 
the right-to-work laws. If there 
been a subject in recent years about which 
many high 
this is it. On the one hand, they have been 
claimed as our American i 
life. On the other, they have been labeled 
a tragic fraud.’ If the l 
could be used on. this 
more light and heat 
in this controversy. The 
to set up a hypothesis about these laws 

right-to-work law pro 
—and test this statistically 
however, there are 

about the right-to-work 
statistical 
there 
unions.” To 


ever has 


sounding charges have been made, 


part of way 0 


statistical metho¢ 
problem, perhaps 


less would be present 


ideal would be 
for example, “the 
duce Ss low wages” 
Unfortunately, 

statements 
laws which lend 
verification.’ In 
are many legal 
isolate the effect of any one law 


rew il 
any, 
themselves to 
Texas, for instance, 
restrictions on 
on growth 


of union membership or wage rates is prac 


tically impossible. 


“Pattern Bargaining by 
9 Labor Lau 


' Harold M. Levinson 
the United Automobile Workers,” 
Journal 669 (September, 1958) 

- Jerome Powell, ‘‘The Right-to-Work Laws 
Federal Bar Journal, January-March, 1955 
p. 58 

+ J. Albert Woll, 
Laws—A Tragic Fraud,’’ 
January-March, 1955, p. 68 

‘Maurice Benowitz, ‘‘The Right-to-Work Law 
Case,"’ 7 Labor Law Journal 14 (January, 1956) 
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Security 
Journal, 


“State Anti-Union 
Federal Bar 


For instance, Harold M. Levin- 


that a good deal of the 


The g 
discussion or 
right-to-work 


result is 


the merits or demerits of the 


law must be based on moral 


and/or philosophical grounds. This is ¢ 
true of the 


the state 


campaigns waged 
legislatures 
fortune of the 
the floor 


preceding 


pecially 
sell 
the 
writer to obtain 


these laws t 


voters It was the good 


tape readings of 
committee 


the Louisiana right-to-work 


debate and hearings 
the passage oO! 
1954." 

It took about a 
During all 


southern 


law in 
these 
praise in a 
the 


week to listen to 


tapes that time, 
soft 
\merican way 


lars—the right to work 


accent was heaped on 


of life and on one of its pil 
Equally pleasing to 
condemning the 


the ear were the accents 


right-to-work law as a threat to unions and 


their standards. Both the union and _ the 


employer accused the other of base motives 
hat this 
louisiana is proved by 


¢ 


situation is not peculiar 


studies covering 


the 


right-to-work campaign in other states. The 
study of the Texas 


Murray 


well-documented cam 
work law, by 
Columbia Universit 
John G. Shott of the 
wrote of the Florida 
vein.” Phe recent 
evidence of the 


paign to pass a right-to 
Polok« ff,’ 
tells the same 
Public Affairs Institute 
experience in a similar 
Ohio 


torn riy ot 


story 


campaign in gives 
continuing reliance on moral and philosop! 
effort to praise o1 


ical arguments in an 


blame the law 


Against In 
Texas State 


Discriminates 
from 


* *Right-to-Work’ 
trastate Workers’ (statement 
AFL-CIO, September 20, 1957) 

These tapes are in the 
P. Schwehm, Sr., secretary-treasurer, Teamsters 
Local 270 

The 
Council’ 
Columbia 

Hou 
Florida Sets the 


possession of James 


CIO 
dissertation 


Development of the Texas State 
(unpublished doctoral 
University, 1955) 

*Right-to-Work” 

Pattern 


Laws Are Passed 
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Constitution is applied 
Many of the lawyers concerned in tl 
to-work cases peliev ‘ he passage ot 
the right-to-work law scts up a political 
and judicial climate which leads the judge 
restrict the rights of unions and broaden 
otection given to the nonunion man 


La A S Zz be more specific, in applving thi 


supposition to picketing cases in labor 
By Rev. J.R DEMPSEY S J it 1s necessary to indicate briefly how 
ers cone ae judges have operated. Years ag 


v. Corrigan, Justice Brandeis 





There is one method, however, of assess- 


that judges do not engage in long discus 
gl 


sions of the abstract rights of men. In 


real meaning of these laws that has 
largely untouched—the past and cur 
judicial experience under them. Since 


given case, two rights are considered 
conflict and the judge draws the line 


. » . tween them, or savs which 
the passage of the first right-to-work law in ’ 


Florida in 1944, somewhat less than 100 
court cases under these laws have been 


vail In the labor cases ot 

usually the right an employer 

re , business and the ht labor to ors niz 
reported This article, therefore, will try ; — igi 


: vere in conflict ost instances, thes 
show three things resulting from a study : oa a 


. were common law rights. As Justi Holmes 
f these cases: (1) the right-to-work law _ . 
? 
) 


‘ pointed out in Vegelahn v. Guntner,” the 
can prevent organizational picketing, (2) it 


; udges drew the line betw hese rights 
may be interpreted to make the exclusive J ~ ' ey — = : 
. . according to their idea of public policy 
bargaining agency illegal and (3) it fre ' 
quently fails to protect the member from ! isual decision, the 
discrimination at it was legitimate 
eee 
Here it may be well to state that dis ! ket, Sts ms 


approval of using the right-to-work law was done for 


to prevent organizational picketing does not 
necessarily imply approval of that activity as pointes 
discussion of the merits or demerits activity | 
aw, organizational picketing is sel 
ever, mentioned 
evidence for the ibove conclusions 
taken from the judicial opimions ith the passage of the 
both reported and unreported lation , little Wagner Acts 
right-to-work laws. Most » an rl -work laws 
es have arisen in the soutl ites, » situation in the courtroor 
states. The author was fortunate enough to cow the judge found thi 
travel through Louisiana, Texas, Arkansas, < nunion man 
Tennessee and Indiana; on this trip more 
than 50 people—lawyers, union men and 
employers—were interviewed. In effect, what 
was to study the operation of the 
work law and to use the court 
is a laboratory 


ifhicance of thi CC ure 1s base 


osition, that 1s, a certain sens¢ 
ell as the legislature makes 
instance, the Constitu 

the United States has remained 
unchanged, but forme rly segregation was 
mstitutional and now it no longer is 
hat has changed? [The only answer 1s 
mind of the judge. What determines 
mind of the judge? Of course, the 


imstances of the times in which the 


257 U. S. 312 . 
167 Mass. 92, 44 N. E. 1077 (1896) 27 LABOR CASEs £ 


Right-to-Work Laws 








Father Dempsey is the author of a 
forthcoming book, The Operation of 
Right-to-Work Laws, to be published 
by the Marquette University Press. 





contractor who began working on a state 
highway. His crew was nonunion and sub- 
standard in wages. In his employ were two 
nonunion operating engineers. The local 
union of the Operating Engineers began 
to picket, saying that the job was unfair 
to organized labor. The picketing was en- 
joined on the theory that while it was 
possible to picket for a raise in wages, it 
to picket in violation of the 
right-to-work law. In this case, since there 
were only two engineers, Hanson would 
have had to fire at least one nonunion engi- 
neer to get the picket removed, and this was 
discriminaation for nonunion membership 
To picket, therefore, to get Hanson to do 
this was illegal under the right-to-work law. 

In a 1957 Tennessee case,” Pruitt v. Lam 
bert, the butchers’ union picketed to gain 
recognition. It offered the employer a con- 
tract which stated that, among other things, 
a union journeyman butcher must be on 
duty at all times. This provision, the court 
said, violation of the right-to-work 
law, for if at a given time only one butcher 
needed to be on duty, the contract in ques 
tion would make it necessary to discriminate 
against any nonunion man. Therefore, pick- 
eting to induce the emplovee to sign such 
a contract was for an illegal purpose. 

A most interesting and informative case 
arose in Texas in 1952. & Root 
Construction Company is one of the biggest 
Besides 
work 
force 


was illegal 


Was a 


Brown 


open-shop contractors in the world. 
work in Texas, they do government 
from Japan to Africa, building air 
bases, government dams, and so forth. 
In 1952 was by the 
building trades in three once- 
Austin, Houston and Beaumont.” 
in both cases: 


picketed 
cities at 
The rea- 
were the lack of 
union organization and substandard condi- 
tions. Brown end his troubles 
with the union once and for all. His theory 
was that it really did not matter what the 
provisions of the union contract contained 
or what the union‘business agent said they 
meant. In actual operation, any contract 
offered by the union would be interpreted 
according to the union constitution and by- 


Brown 


sons same 


decided to 


laws. As everyone knew, the union is com 
mitted to a policy of closed shop or at least 
union shop. Therefore, through his lawyer, 
he sought an injunction against 93 defend- 
ant union locals and building trade councils, 
on the ground that they were picketing in 
violation of the right-to-work law, and would 


continue to do so. 


The legal strategy in this case was out- 
standing. The employer knew that Beau- 
mont and even Houston at that time were 
strong union towns. They say in Texas that 
the West begins at Fort Worth. Austin is 
just about as far west of the Mississippi as 
is Fort Worth. The dust of the plains of 
Texas blows in its streets. As a result of its 
rural background, there is less unionism 
there. Knowing this, the lawyers for Brown 
& Root went to the court in Austin and 
sought the injunction against the various 


unions operating in all three cities. 


In Texas it is against the law to summon 
witnesses from one county to another, so 
the judge in Austin appointed a master in 
chancery—really a traveling judge—to go to 
Houston to take testimony. 
In the meantime he granted a ten-day tem 
injunction against the picketing in 
This temporary injunction 
The 
six months taking several thou- 
testimony. The result 
made 


Beaumont and 


porary 
the three cities 
was renewed 18 times master in chan- 
cery spent 


sand end 


pages of 
that the injunction 
nent. Now the union could picket Brown & 
Root only if it first went to court and proved 
to the judge that its picketing was not a vio 
law. 


was perma 


Was 


lation of the right-to-work 
The 
that 


This case, naturally, was appealed 
higher court the extent 
the burden of proof was removed from the 
union and placed on the employer. If the 
employer wanted an injunction against pick 
in each instance he would be required 
that the particular 
violation of the 


reversed it to 


eting, 
to bring into 
act of picketing 
right-to-work law. 


evidence 
Was In 


The result of this was that in Texas and 
other states a contest developed between the 
union and the employer. The union always 
tried to appear as disinterested in the union 
shop (closed shop) as possible. The em- 
other hand, searched for 


ployer, on the 
could show the 


whatever evidence 
purpose of picketing for a union shop. To 
cite only the extreme case, in 1957 the May 


illegal 


bee Gymnasium was being reconstructed at 
the College of the Ozarks near Fort Smith, 





2d 795 


31 LABOR CASES { 70,485, 298 S. W. 
(Tenn.). 
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“4 Texas State Federation of Labor v. Brown 


& Root, Inc., 21 LABOR CASES { 66,767, 246 


S. W. 2d 938. 
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Arkansas \ judge ordered plumber picket 
ing of this nonunion construction site stopped 
because of alleged violations of the right-to- 
work law. In addition he enjoined, at the 
same time, the electricians and the common 
laborers because it was reported that they 
had threatened to picket in case the plumbers 
were Here 
sued before pickets were actually up or even 
evidence that they 
If the picke ts were 


enjoined Was an injunction 1s 


before there was much 
were intending to form 
not up, much actual could 
there be of the intent of th« pic keting ? The 
judge alleged a conspiracy between the elec 
Other 


most as interesting could be cited 


how evidence 


tricians and the plumbers cases al 


In each opinion the judge used the illegal 


purpose approach to enjoin the union ac 


tivity. In almost every case the question ol 
federal pre-emption occurred, so if a judge 
did not want to handle a given trial he could 
lack of jurisdiction. Under 


States Court 


always claim a 
United 
seems a matter ol 


the recent Supreme 
betore 
will again be back in 


South, how 


decisions ”’ it time 
nearly all picketing 
federal courts At 
the federal c« 
tl 1s 


least in the 
urts become 


will | 


ever, where 
increasingly unpopular, delayed 
if possible 


rhe unions have always claimed that the 
right-to-work law is destructive of collective 
Che AFL-CIO has 
that the philosophy that really 
right-to-work law is that the 
belongs to the 


bargaining Texas Stat« 
d out 


underlies the 


pomte 


right to bargain individually 
to bargain collec- 
But the right to 


taken 


individual and the right 


tively belongs to the group 
individually cannot be away 
In other 


agency, in the 


bargain 


by the group words, even an ex 
bargaining 
laft-Hartley 


letter of the 


sense in 


violate th 


clusive 
dicated in 


spirit if not the 


would 
right-to-work 


Arkansas ” expressly says that 
that labor 
to bargain individually 
the right to 


I policy unorganized 
shall have the 


and organized labor 


right 
shall have 
bargain collectively 


the law ™ that it Is 
right of the 


collectively 


In Texas provides 


an inherent individual to bar 


gain individually ot with the 


employer 


College of the Ozarks v. Guy Brown, (John- 
son Co., Ark. Chancery Ct.) (unreported) 
“Cf. Farnsworth and Chambers Company, 
Inc. v. Electrical Workers Local 429, AFL 
" Jerry R. Holleman, ‘‘The-Right-to-Bargain.’ 
’ Arkansas Statutes 1947, Ch. 101 
” Laws of Texas relating to Labor Act 5207A 
2» International Association of Machinists, 
Goff-McNair Motor Company, 25 
© 68,135, 223 Ark. 30, 264 S. W 


Local 924 1 
LABOR CASES 


Right-to-Work Laws 


According to its proponents the right-to 


work law bans a contract clause for the 


Judges in Arkansas and Ten 
the 


union as 


union shop 


nessee have read law and said clauses 


exclusive bargaining 


this 


naming the 


agent are also illegal.” True, has beet 


mentioned in obiter dicta because the par 


ticular cases did not turn on this question 


However, in Louisiana this very point 
was brought up to the state supreme court 
in the Mirabeau Food Store case 
strike and 


union 


| wo 
picketing to 


as their bar 


butchers were on 


obtain recognition of the 


t 


gaining agent. The contract offered the em 


ployer contained a provision making 


union the exclusive bargaining agent 


the jude 
work 


was a violation of the 
follo 


es said 


law hey reasoned as 


major premise section 


is hereby declare¢ 
lic Tt 
person or 


Louisiana t] 
persons to work 


nied or abridged on account o 


or non-membership in any lab 


The minor premise—Webster’s Dictionat 
that the bridged” 


declares term “abridged 
“diminished, reduced, curtailed o1 


Che conclusion—a nonunion man’s 


would be diminished, reduced, curtailed 


shortened if a union acted 


cause the union might 


wages or shorter hours 


man might be willing to ac tt in order t 


e, it would 


remain gaintully employed; he 


be a violation of the act for e union to 


seek recognition as the sole bargaining agent 


tor the plaintiff's ( mploye es 


This can only mean th: 


judges, the right-to-work law 


right t 


the | ouisiana 


guaranteed the an individual con 


tract This decision stood long as the 


law remained in force in th 


If the work 
individual contract, 1 1 
Sam Houston Clinton, J1 
a lawyer retained by the AFI 
CIO, looks at it that way. If the right-to 
that 


a violation 


State 


laws 


right-to 


to an tragedy 


to the emplover 


lexas State 


work law means exclusive bargaining 


1 


agency is then the other side of 


this coin means that members-only bargain 


2d 48 Cf. brief for appellee filed in 
Court of Arkansas with Rhodes-Jennings Furni 
ture Company v. Warehouse 4 
Distributive Union (Chancery Ct 
Tenn.) (unreported) 

21 Piegts, d.b.a. Mirabeau Food Store v. Meat 
Cutters, Local 437, 28 LABOR CASES ‘ 69,242 
81 So. 2d 835 

2 Charlies A 
Louisiana Lau 


Supreme 


Processing and 
of Shelby Co 


Reynard Public Law 16 


Review 302 (1956) 
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ing must be legal. If the union cannot bar- 
gain for nonmembers, it must at least be 
able to bargain for its members. Each one 
has the right to bargain as he pleases. 

In Texas, the law reads that it is the in- 
herent right of a man to bargain individually 
or collectively. Thus, according to Clinton, 
a few men in any establishment can get to- 
gether and bargain collectively. This is 
members-only bargaining, and it gives the 
union a possible foothold in many unorgan- 
ized sectors of Texas. The union hopes that 
by organizing a few workers and showing 
the benefits of unionism, the many can be 
convinced. In the meantime, the members 
would be protected from discrimination by 
the other section of the law which says that 
no one should be discriminated against be- 
cause of membership or nonmembership in 
a union. 

This philosophy of the right-to-work law 
was tested in the Texas courts in Flenoy z 
Yarborough.” A few 
construction job at the University of Texas 
the employer to recognize the 
To strengthen 


common laborers on a 


petitioned 
union as their bargaining agent 

its demand for members-only 
the union pointed to an interpretation of the 
right-to-work law, given in 1953 by the at- 
‘ This interpre 


bargaining, 


torney general of the state. 
tation indicated that members-only bargain- 
right-to-work law. 
The courts have not as yet adopted this 
philosophy. If they do, the unions feel that 
this will be the end of the law, for the em- 
ployer himself will want to get rid of it 
The decision in the Flenoy case leaves open 
the question of whether the right-to-work 
law would guarantee the majority union the 
right to collective bargaining. 


ing is legal under the 


A final observation is that it is often diff 
cult for the union member to get protection 
under this law. The words “membership” 
and “nonmembership” are usually paired off 


in the right-to-work law. This would seem 
to imply that the member and the nonmem- 
ber should get equal protection. But this is 
not true unless the judge wants to give it. 
An example of what may happen is shown 
in the case of Sandt v. Mason.* A laundry 
worker earning $25 a week was fired in 1951 
for being a member of a union. Along with 
several others similarly situated, she sought 
injunctive relief under the right-to-work 
law. The employer did not deny he had 
fired his employees for being union mem- 
bers. He merely denied that in so doing he 
had violated the right-to-work law. The 
Supreme Court of Georgia agreed with him. 
Their reasoning is interesting. The way the 
right-to-work law of Georgia is constructed 
provides explicitly for injunctive relief in 
Section 8. This section refers only to Sec- 
tions 4, 5,6 and 7, which refer to the signing 
of a contract for a union shop. Section 9 of 
the law provides that persons violating Sec- 
shall be guilty of a misde- 
Section 2 provides that 


6 and 7 
But only 
a union shall be protected. 


tions 5, 
meanor. 
membership in 
Therefore, the employees had no basis for 
seeking protection under the right-to-work 
law, since Section 2 amounted to no more 
than a mere statement of public policy. The 
door to relief never really 
open to the union member. 

Although it 
is sometimes protected by the right-to-work 
on the basis of a strict 


injunctive Was 


is true that union membership 


law, it is often denied 
construction of the law 
construction of the 
when applied to protect 


This is contrasted 
word 


with the loose 
“nonmembership” 

the nonunion man from picketing under the 
illegal-purpose doctrine. To this 
added the fact that the right-to-work law is 


sometimes used to ban an exclusive bargain 


must be 


ing agency clause in a contract as well as a 
union shop provision. Here are facts that 


give both opponents and proponents of these 
| 


[The End] 


laws food for thought 


AMERICAN BUYING HABITS 


Mitchell 


recently announced the publication of a 
American 


Secretary of Labor James r. 
study tracing the changes in 
city workers’ buying habits since 1875 
How 


The study is entitled American 


Buying Habits Change 
Ainong other things, it is disclosed 
that the purchasing power of wages and 


salaries of average city workers, in terms 


23 26 LABOR CASES * 65,011 

* Letter to Honorable Sam W. Davis, Crim- 
inal District Attorney, Houston, Texas (on file 
at Attorney General's Office, Austin, Texas). 
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of constant-buying-power dollars, is about 


three times as great as it was at the be 
Not included in 


be ne 


ginning of this century 
this comparison are modern fringe 


fits such as sick leave, paid vacations 


and hospitalization 
T he 
now 


that workers 


ability to buy 


} 1 
also shows 


study 


have greater goods 


and services than they did 50 years agé 


» 20 LABOR CASES { 66,635, 67 S. E. 2d 767 
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New York’s Improper Practices Act 


By CHARLES R. KATZ 





This article, which is a section-by-section discussion of New York's 
new law regarding standards for union financial operations, should 
be read with the article beginning at page 562, which offers critical 
comment of the law's provisions. Mr. Kaiz is a New York City attorney. 





the 
with 


i ne recent vigorous debate in 
United States Senate in 
the Kennedy-Ervin bill’ has obscured the 
fact that on April 15, 1959, Governor Nel- 
son A. Rockefeller of New York 
into law a far-reaching labor bill * 
standards for union financial 
and through reporting 
public disclosure. This New York 
act took effect on June 1, 1959. The in- 
dustrial commissioner now powers 


connection 


signed 
setting 
up opera- 
tions, democracy 
and 
has broad 


to investigate and enforce these standards, 


and criminal penalties are provided. In 


labor-relations 
the 


addition, employers and 


consultants are subject to many ot 


provisions of this new law. 


Governor Rockefeller, in approving the 


law, stated 


first of its kind 
New York in 


safeguarding of union 


the bill, the 
federal 
the vanguard in the 
funds and the elimination of 


“IT believe 
state or places 
financial abuses, 


practiced by labor or manage 
It affords full 
labor leaders to 


eliminate corruption 


whethet 
ment opportunity to re- 
thei 


with 


sponsible continue 
efforts to 


their 


from 


unions, without impinging upon 


bargaining strength of labor 
Moreover, It 
responsibility of government to 
the efforts of 


with constructive 


relative 
management expresses 
com- 


labor 


legislation.” 


plement responsible 


othcials 
the 
union 


declares it to be public 


New York that 
shall be held to a 


The act 
policy of officers 


and agents fiduciary 


1S. 1555, 
1959 

? Known as 
Senate Int. No 
Laws of 1959 


passed by the Senate on April 25 


labor law 
Ch. 451 


the 


4267 ; 


20-A of 
Print No 


Article 
3687 


Improper Practices Act 


obligation in handling their union’s assets; 
that shall not acquire financial in- 
which interfere or tend to 
the faithful performance of 
their 
fully to 
for all 


transactions.* The 


they 
intertere 
their re 
that they 
members of 


terests 
with 
sponsibility to and 


shall 


their 


union, 
the 


assets 


account 
financial 

further 
New 


associa 


union and 


said section 
declares it to be the public policy of 
York that 
labor relations 
shall not 


violations of 


employers, employer 


tions, onsultants and other 


persons participate in or induce 


such responsibilities 


Definitions 


\ “person” includes one or more in 


partnerships, 


dividuals, associations or cor 


porations, whether acting for themselves 


or ina representative Capacity 

\ “labor organization” 
ganization of any kind 
the whole 


employees in 


mean 


purpose, in 


em 


senting 


ployers or employer organizations concerning 


terms and _ conditions of employment, 


grievances, labor disputes, or other miat- 
the 
a place ol 
New York, 
national or 
labor 


any 


ters incidental to employment rela 


tionship at business maintained 


in the State of and shall in 


clude 


organization Of a 


the parent international 


local rganization 


“Employer” means person con 


ducting a business or employing another 


f business in the State of New 


For an example of reporting and disclosure 
in the field of welfare and pension funds, se¢ 
Charles R. Katz Federal Welfare and Per 
sion Plans Disclosure Act 141 New York Lau 
Journal, April 1, 1959, p. 4 





“Employer organization” means any or- 
ganization of any kind 
the purpose, in whole or in part, of repre- 
senting employers in dealing with employees 


concerning terms 


which exists for 


or labor organizations 
and conditions of employment, grievances, 
labor disputes, or other matters incidental 
to the employment relationship at a place 
of business maintained in the State of 


New York 


“Labor 
person who, for 
represents an employer, employer organi- 
zation or labor organization concerning em- 
activities or 
but shall not 


relations consultant” means any 


compensation, advises or 


ployee organizing, concerted 
collective bargaining activities, 
include a director, officer or regular employee 
of such employer, employer organization or 
organization, or an attorney en- 
the law. 


labor 
gaged in practice of 
holding, or 
per- 


“Officer” 
in fact performing, or 
form, the functions of an 
described in the constitution, charter, arti- 
cles of incorporation, articles of association, 
or bylaws of a labor or employer organization 


means any person 
authorized to 


office named or 


“Agent” means any person, other than 
the practice of 
authorized to 
employer 


an attorney engaged in 


who represents or is 
labor organization or 
He may perform this repre 


with others, in its 


law, 
represent a 
organization 
sentation either alone o1 
dealings with employers, employees, mem- 
organizations, labor or- 
other 
relationship 


bers, employer 
ganizations, or 
of whether his 
or employer organization is that of an in- 


persons, regardless 


to the labor 
employ ee. 


dependent contractor o1 


Fiduciary Obligations 


in Section 722 


fiduciary 


The act sets forth the 
following general obligations of 
union officers and agents shall not, 


directly or indirectly, (1) have or acquire 


They 


* Sec. 721, subds. 1-7 

Sec. 72 

7 The act contains no definition of 
In NYSLRB v. McChesney, 2 LABOR CASES 
18,763, 175 Misc. 95, aff'd, 261 App. Div. 1089 
the court, in determining the meaning of 
‘industry’ in the state labor relations act 
(Labor Law Sec. 700 and following) stated that 
the word covered any field of employment 
where the objective is the earning of a liveli- 
hood on one side and the gaining of a profit 
on the other. Statutes enacted in the interests 
of public policy are to be liberally construed. 

Form D-1, promulgated by the United States 
Department of Labor pursuant to Public Law 
85-836, 72 Stat. 997 (see footnote 3), divides 
industries as follows manufacturing, mining, 
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‘industry 


personal interest which 


their fiduciary 


pecuniary or 
confliet with 
their union; (2) 
financial 
fiduciary obligation; o1 
which subordinates the 
thei 


any 


would obliga 


tions to any 


engage in 


business or transaction which con 


flicts 
(3) act in 
union’s interests to 


with their 


any way 
own pecuniary o1 
personal interests 


guiding princi 


out specihc¢ ally 


forth these 


then 


Having set 
the 
prohibited financial 


act’ sets 


ples, 


interests and transactions 


and agent is de 


a fiduciary 


Every union officer 


to be capacity 
and is to be for the 
handling of all union assets under his control 


No such 


indirectly, a 


clared serving in 


resp msible as such 


agent is to have, di 


financial 


othcer or 
rectly o1 interest in, 
or a transaction with, an employer which 
bargains with his union or which his 
union seeks to represent tor collective bar 
his applies also to an employer 
who is in the 


employer o1 


Laining 


same industry’ as the bar 


Lalning Im any business Or 


transaction of any person who sells to, 


buys from, or otherwise deals with an 


employer or employer association which 


bargains with his union 


his union or which 


rt ollective bar gain 


well to an em 


seeks to represent for 
ing his is applicable as 
industry as such an 


plover in the same 


employer.” 
rhe 
interest 


does permit a finan 


employee 


act, however, 
acquired as an 
established employee 
stock-purchase, 
plan ;” 


cial 
through a regularly 
benefit 


profit-sharing 


plan, including a 
ension oOo e eme 

Tr retirement 
traded on a_ federally 


holding securities 


exchange, investment 


holding 


securities 
public-utility 


registered 
company, or com 


not exceed |] cent ot! 


securities of the particular 


pany (if they do per 
the outstanding 
acquiring a 


corporation tor 


; 


nominal number of 


shares in a the 
qualifying as a stockholder in order to obtain 
corporation.’ 


class); or 
purpose I 


financial statements of the 


construction, transportation, communication and 
utilities, wholesale and retail trade, finance 
insurance and real estate, and services The 
NLRB for jurisdictional purposes divides busi- 
nesses into retail (Carolina Supplies and Cement 
122 NLRB No. 17) and nonretail 
Mailing Service, 122 NLRB No. 13) 
Article 18 of the New York Labor 
orders have been estab- 
industries: amusement 
shops, building services 
confectioneries, counselor 
camps, hotels, laundries 


Company, 
(Simeons 
Under 
Law, minimum-wage 
lished for the following 
and recreation, beauty 
cleaning and dyeing, 
staffs in children's 
restaurants and retail 
* Sec. 723, subd. 1(a)-(b) 

723, subd. 3(a)-(b) 
” Sec. 723, subd. 4(a) 
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No such officer or is to have, di- 
rectly or indirectly, any financial interest 
in the any who 
to, buys from or otherwise deals with his 
with his 


agent 


business of person sells 


union; or in any _ transaction 
union for the purchase or sale of property 
except for reasonable com- 
pensation for services rendered by him to 
agent. 


O1 services, 


his union as its officer or 

No officer or agent shall receive, directly 
or indirectly, any payments, loans or gifts 
from an employer or an employer associa- 
union bargains, or 
collective 


with which his 
it seeks to represent tor 
bargaining. He may 
from an employer in 
as the bargaining employer, except 


tion 

which 
not receive anything, 
either the same in- 
dustry 
services 


for reasonable compensation for 


rendered by him as an employee of such 


payments required by union 
lieu of 
while 


handling of 


employer, or 
contract to be 

time lost from 
collective 


ances or matters otherwise required in the 
Y Bi 


made in wages for 


work 


bargaining, 


engaged in 
griey 
contract 


administration ot a union 


Acceptance of gifts, otherwise lawful ” 
from employers and employer associations 
union 
cumulative 


such em 


represents, 1S 
retail 


whose employees his 
provided the 


from all 


permitted, 


value of such gifts 


ployers and associations does not exceed 


$100 in any calendar year.’ 


Loans, directly or indirectly, trom a 


union to its officers, agents or employees 


rr to 
] ave, 


any business in which these persons 


directly or 
prohibited 


financial 
excep- 


indirectly, a 
The 


is made 


sole 


interest are 


loan from a loan 
written resolution of the 
board, for the 


such loans in compli 


tion is when the 


fund set aside, by 
governing specinc 
making 


established 


union’s 
purpose ot 


ance with written rules 


Loans or investments, directly or in 


directiv, by a union in any business of an 


whose employees the union 


seeks to 


employer 
colle c- 


Where 


represents OF represent tor 


tive bargaining, are prohibited 


™ Sec. 723, subd. 1(c)-(e) 

2 Sec. 302(c) of the Labor-Management 
tions Act of 1947, as amended, 29 USCA Sec. 186 
makes it a criminal offense for any representa- 
tive of any employees in an industry affecting 
commerce to receive or accept, or to agree to 
receive or accept, from their employer, any 
money or other thing of value (United States 
v. Ryan, 30 LABOR CASES § 69,913, 76 U. S. 400) 

Sec. 380 of the New York Penal Law makes 
it a criminal offense (recently amended to make 
it a felony) for a person to give or offer to 
give any money or other thing of value to any 
duly appointed representative of a union with 
intent to influence him in respect to any of his 


Rela- 


Improper Practices Act 


has ad ypted 
determin- 


the union’s governing board 
a written resolution finding 
ing that such loan or investment will pro 
mote the best interests of the employees 
will not affect 
investment is per 


and 


and adversely collective 
bargaining, the loan or 
missible.”* Lending to, or 


predominantly by a 


investing in, 


any business owned 


union or unions is likewise permitted.” 


Financial Reports and Records 


December 1, 1959, and 


five 


On or before 


thereafter annually within months 


alter the 
unions, 


their respective fiscal 


labor 


end of 


years, employers and rela 


tions consultants are required to file with 


ymmissioner verified finan 


form 


the industrial c 


statements, in the content 


cial and 


as prescribed by him 
atter 
within 
hirst 


emplovers organized 
shall file the 


making of the 


and 
1959. 


Unions 
June 1, 


3) davs 


re port 
after the 


union agreement 


rhe 


othecer 


union 
and the 
shall 


responsible 


requirements. presi 


executive 


Union 

chiet 
financial ofhce 
shall be 
filing The 
information as the in 
shall 
principal address 


titles, 


treasurer or chief 
re port 


verity the and 


for its preparation and report 


shall contain such 
dustrial 
cluding (1) the name and 


ot the 


commissioner#r require, il 


union, (2) names, compen 


sation, allowances and expenses of its 


three principal officers and any other of 


ficers or agents whose aggregate compen 


exceed 
gilts to 


sation, allowances and expenses 


$10,000 for the year, (3) loans or 


any officer, agent or employee where the 


the loan exceeds $500, or the 
$100 during 


aggregate ot 


aggregate of the gifts exceed 


the year, (4) investments of union 


loans or 


funds in any business of an employer whose 


employees the union represents or seeks to 


represent and (5) amounts and sources of 


receipts and amounts and purposes of thei 


disbursements, with its assets and liabilities 


decisions, or other duties as such repre 
sentative. or to induce him to prevent or cause 
a strike by employees of any employer That 
the same set of facts may constitute a federal 
and state crime and that prosecution is not 
barred by the Fifth Amendment (double jeop 
ardy) or Fourteenth Amendment (due 
of law) to the United States Constitution see 
Abbate v. U. 8., 79 U. S. 666 (March 30, 1959) 
and Bartkus v. U. 8., 79 U. S. 676 (March 30 
1959) 

% Sec. 723 

4 Sec. 723 
Sec. 723 


acts 


proce SS 


3(d) 
l(e), (g) 
3(c), 4a) 


subd 
subd 
subds 





commis- 
financial 


In lieu of 
shall 
filed 
such 


such a report, the 
accept duplicates ‘of 
with the federal government 
reports contain substantially 


sioner 
reports 
where 


the same data.” 


The report of organized after 
June 1, 1959, shall informa- 
tion as the commissioner shall require, in- 
cluding (1) the and and 
(2) names of its officers, its affiliation and 


unions 
contain such 


name address 


the date on which its fiscal year ends.” 


Unions shall make available to each and 
member all parts of these 
manner as the commis 
sioner shall prescribe. The president and 
treasurer shall be responsible for provid- 
ing copies of the reports. Where the com- 
duplicate 


every or such 


reports in the 


missioner accepts a 
filed with the federal 
compliance with the federal 


making the 


copy of a 
report government, 
government's 
requirements on report avail- 
able to members shall then be sufficient. 


president 
and 


Employer requirements.— | he 
and shall verify the 
be responsible for its preparation and fil- 


treasurer report 
ing. Every employer of ten or more regu- 
lar employees in New York State shall file 
the report, containing the following: (1) 
the name of the employer, nature of its 
business and principal address, (2) the 
name of any association of which it is a 
where the 
representing employers in 
unions for col 


member, association exists for 
the purpose of 
dealing with employees or 
bargaining, (3) 
which the employer recognizes as collec- 
which 
that 

payments 
during the 
who 


lective names of unions 


tive bargaining representatives or 


have served notice on the employer 


they demand 
made, directly or 
preceding fiscal year to any 
was hired to interfere with, 
coerce employees in their forming or join- 
bargain 


recognition, (4) 
indirectly, 

person 
restrain or 
collective 


Ing unions, choosing a 


ing representative or engaging in concerted 


action for mutual aid and protection. 


The report must also declare any financial 
interest which agent 
has in the employer’s business or financial 
and any payments, 
the employer to any union 


any union olficer or 


transactions loans or 
gifts made by 
officer or agent. 

In addition, the commissioner 
quire any other employer to file such a 


may re- 


™ Sec. 726, subds. 1-2 

Sec. 726, subd. 5. Under the Labor Man- 
agement Relations Act of 1947, as amended, 
29 USCA Sec. 159(f), 158(3)(i), unions are re- 
quired to file Form R-1 with the Bureau of 
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such a 
pur- 


thereof if he finds 
effectuate the 


report or part 


report is necessary to 


pose of the act. 


Labor relations consultant.—Every labor 
shall file a_ verified 
and content that is 
commissioner, and shall 
disbursements during 
partici- 
interfer- 
employees 


consultant 
torm 


relations 
report in the 
prescribed by the 
include and 
the preceding fiscal year 
aiding the 


receipts 
where he 
pated in any way in 
coercion of 


ence, restraint or 


in their forming or joining unions, choos 


engaging 
mutual aid and 


ing bargaining representatives o1 


in concerted action for 


protection. 

The 
port 
sioner 
to be 
activities and to 
the act. 


shall be 
matters as the 

from time to 
to disclose the consultant’s 


consultant required to re- 
other 


determine 


commius- 
time 


such 
shall 
necessary 


effectuate the purposes of 


The commissionet 
union 


may require any 
employee, or em 
] 1 » 
abDor 


inquiries 1 


officer, agent o1 


ployer and employer association, or 
relations consultant, to answer 
that relate to financial matters and 
transactions required to be re- 
The shall be verified by 
individuals as_ the 

and they shall be 


law-enforcement 


writing 
financial 
ported replies 
such commissionet 

available to 


and 


designates, 
appropriate agencies 


officials.” 


Accounting Requirements 


union and employer organization 
detailed 
and 
accepted accounting princi- 
with 


Every 
shall 


count 


maintain and accurate ac 
books 


with generally 
ples 


records in accordance 


standards 
Every 


and in conformity 
prescribed by the 
employer of ten or employees in 
New York State and all labor 
consultants shall maintain 
account books and 
required to be re 


commissioner 
more 
relations 
detailed 


records, 


also 
accurate 
containing all matters 
ported under the act 


All books and shall 


be preserved for five vears after the filing 


and 


records of account 


of the required reports. 

The officers required to prepare and file 
the reports shall be 
maintenance and preservation of the account 
books and records.” 


responsible for the 


Labor Standards of the United States Depart- 
ment of Labor. 

iS Sec. 726, subds. 2-4, 6-7 

1% Sec. 727, subd. 1. 
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Enforcement Ol and transactions or tha tiie required 
standards have not been main 


Tl act provides f ifo n ; 
The act provides for entorcemet tained, he can examine the required books 


following manner and records; subpoena witnesses and docu 


ments; and make such other investigation 
to comply with the financial reporting, as is necessary All reports shall be public 
disclosing or accounting requirements oO! formation, available for public inspectior 
who makes or files such a report or reply 

while knowing that it contains false in 

formation, shall be guilty of a misdemeanor, 

punishable by one year’s imprisonment, 

a $1,000 fine, or bot! 


person who knowingly 


another to tail o 

the financial report 

counting requirements 

other to make or 

required under the ct, knowing t ; , fu n or proceeding, 
contains false information, hal gul onal atto i and disburseme 


a misdemeanor, punisha 


year’s imprisonment, a $1,000 fir 
Any perso 


violates anv of the fiduciary obligations 


a union othcer or agent, o 
participates in or induces 
act which violates them, sl 
a misdemeanor, punishabl one year’ 
imprisonment, a $1,000 fine, or both.” 


If any person refuses to mply witl 


financial reporting, disclosure made 


counting requirements, or causes any other inducement 
to fail or refuse to so comply, the com 
missioner may issue an order directing 
compliance. If compliance is not had with 
in ten days thereafter, court proceedings 
will be instituted to compel the compliance au 
When the commissioner has reasonable members, 
cause to believe that the books and records ql iesced y hi sa . members 


dk not accurately reflect financial condi [The End] 


DEPARTMENT OF OBSCURE FACTS 


The Union « 1 Associations ot emplovme! 
Yugoslavia translates into English cer ment it 
tain new laws of the Federal People’s 
Republic of Yugoslavia. In a publication 
just received from this association, 
are translations of some sectio1 


} ] 
labor law 


In view of the inter i ight-to-work 
laws in this country, here is a quotation 
from the Law of Labor Relations, Part 


1, Chapter 1 


“The right of work shall be ensured to 
the citizens. The freedom of selection of 


728, subds 

725, subd. 4 
728, subd. 3 
727, subd. 2 


Improper Practices Act 





__A Critique of the New York Improper 


The State of New York has a new law aimed at curbing improper practices. 
Mr. Rubenstein wrote about this legislation in the November, 1958 issue 
of the Labor Law Journal and has now prepared this follow-up article con- 
taining his comments on how the law measures up, or fails to measure up, 


to its sponsors’ hopes. 
stein & Rubenstein. 


He is a member of the New York firm of Ruben- 
His article should be read with the one at page 557. 





— FANFARE or much dis 
cussion the New York Legislature 
April 15, 1959, a new labor 
“Labor and Management Im 
Act.” It is Article 20-A 
became effective on 


adopted on 
law, entitled 
proper Practices 
of the labor law and 
June 1, 1959, In his memorandum of approval 
Governor Nelson A. Rockefeller 
that the bill recommenda- 
made in his special message to the 
on March 18, 1959. Thus it took 
month—from_ the 


stressed 
carries out the 
tions 
legislature 
the legislature 
time it was called upon by the governor to 
prepare a bill—to draft, 
a law which affects thousands of local union 
small 


only one 


discuss and Pass 


management-associations, businesses 
and manufacturing establishments. 


Evidently the law follows the recom 
mendations contained in the interim report 
of Governor Averell Harriman’s committee 
on improper labor and prac 
tices and is modeled on the Kennedy “Labor 
Management Reporting and Disclosure Bill 
of 1959,” which was passed by the United 
States Senate on April 25, 1959, and de 
feated in the House of Representatives 


management 


Coverage of Act 
The act 

720 to 732 inclusive). It 

statement of policy, definitions, meat pro 

rules of 


consists of 13 sections (Sections 
is divided into a 
visions (important sections) and 
procedure. The 
divided: those applicable to 
applicable to employers and those applicable 


provisions can be 
thos¢ 


meat 
unions, 


to labor relations consultants. 


Basically, the act seeks to cover viola 
tions of fiduciary obligations on the part of 
union officials and violations of the labor 
relations act on the part of employers and 


labor relations consultants 
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Fiduciary Obligations 


Sections 722-725 are devoted to fiduciary 


obligations—all of which is very nice and 
pleasant. But one wonders whether specific 
legislation needed for it. Any 
is aware of the strict fiduciary laws of New 
York State. 


committee in tts 


was lawyer 
It was conceded by the gov- 
report and 
“Proposed 


cited 
author’s article, Labor 
New York,” which appeared 
Labor Law JouRNAL 846 (November, 

The violations that have 
closed to date and that will undoubtedly 
from time to time in one 
another are not a result of a lack of law, 


ernor’s 
in the 
Legislation in 
in Y 
1958). been dis 


recur form ot 
but rather a result of a lack of law enforce 
ment and a result of human nature. How- 
ever, if the New York Legislature felt that 
repetition will help, blessed be 

This provision of the act may 
hurt either. 


a specific 
they for it. 
not help much, but it will not 


Financial Reporting 


what is referred 
One must won 


Section 726 is 


Section 726 deals with 
to as “financial reporting.” 
der what the purpose of 
Will the filing of a comprehensive financial 
statement by unions and employer organ 
izations abolish fiduciary 
part of delinquent labor 
9(f) of the National 
as amended, which has 
1947, has yet failed to 


The reports are 


violations on the 
leaders? Section 
Relations Act 


existence 


Labor 
been in 
since uncover any 
such violations gathered 
and probably neatly filed away in the office 
] Labor. The only dit 
between the requirements of the 
Relations Act of 1947 and 
that of the Labor and Management Im 
Practices Act of 1959 of the State 
York are as follows: 


of the Secretary of 
ferences 
National Labor 
proper 
of New 
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less are he reporting provisions affecting 
he employers and labor relations consult 
ants. They have to report only payments 
made and received tor the purpose ot vi 

lating the provisions of the labor relations 


, act (subdivisions (3)d)(i)-(iii) and (4). Is 
ractices Act : . i) and (4). Is 


our legislature so naive as 





employers and labor relations consultants 
engaged in violations of the labor re 


By BENJAMIN RUBENSTEIN act will readily so admit in written report 


and give the financial circumstances of then 


On the contrary, they would vehemently 
deny it Thus, labor relations consultants 
(1) The New York State act requires a will not have to file any reports at 
more full and comprehensive report Employers will only have to give 
(2) It applies also to employer associations names and addresses and the names 


labor organizations that they 


(3) The requirements of the amount where 
officials have to be named is upped, trom The problem of exposing 
$5,000 to $10,000 the labor relations act ts that 
Although the purposes of the two acts labor relations board. In order 
are different, the information required is at least alleviate this problem, 
partly similar If the mere filing of the relations act should be nde 
information is calculated to have an eftect the boar » investigate more 


on wumproper practices, the National Labor violations of the act inclusive 


Relations Act should have had some results limited to, the validity of the “sweetheart’ 
this field by now. The financial reporting agreements which are the usual results 
provision might have some value if the act such violations; to make a crime to 


provided for sufficient machinery tor ex into such agreements; and to reguli 


amination of each report for the purpose ot erally the activities of labor 


checking into possible fiduciary or financial consul 


violations, but no such provisions are in 
cluded. One must, therefore, conclude tha employers of less 

I S | ylovers uded 
they are simply tor filing purposes Are uch employt CAceus 


rovisions of the labor relat 


hey permitted to make payments 


li the act intends to make it a crime or 


consider it a violation of a fiduciary obliga > 
purpose of violating the act Love 
tion tor a union or employer representative 1 
S smalier 
receive more than $10,000 per annum, “see ; 
. readily he succumbs 
it does not so appear from the contents ol . 
r ‘ 1 unionization ot 
the act, nor is the author aware of any 
: d violations ot 
state law making it a crime for a labor o1 
substantial numbe1 
management representative to receive mort nd 
. : ; ap rit ane vending 
than $10,000 per year tor his services. Such , ' 
; : ; I ions board co 
a law, if enacted, would probably be held : , 
than ten employees 
unconstitutional 
t] rbitrary distinction in duties 
What, then, is the purpose of such pr tween empl 


. } ye! 
sion? It will increase the financial burden — employees and th 
of small local unions and weak employet mav 1 


organizations in having to prepare, file and 


a 


distribute detailed financial reports 


Accounting Requirements 


One might argue that a check of the 
financial report would disclose irregularities Section 727 provides that every 
and financial violations on the part of union anization and employer organization 
officials. Even if this were so, it would maintain “detailed and ‘ 
require a staff of hundreds of accountants records of account in c 
and investigators to review the thousands” erally accepted accounting 
of reports filed annually. The $50,000 appro “ 
priated for the execution of the act will 1 the Industria] Commissioner 


rdance with standards 


hardly cover the expense of printing the tl wides that every empl 
forms, filing them away, and paying rent ) employees and every 


for the storage space. Even more purpos¢ 10 msultant shal] maintai 


Critique of New York Act 





records “of all matters required to be re- 
ported under Section seven hundred twenty- 
six of this article.” 


Apparently, labor relations consultants are 
required to keep records only of matters 


[The End] 


involving violations of the act. 





LABOR RELATIONS—Continued from page 524 





literature during working hours, This guard 
shift in 
whether 


was transferred to the day order 
that management might ascertain 
the guard was actually distributing union 
cards and soliciting on company time, Later 
the employment of this guard and some 
others was terminated, and the reason given 
on the termination slips was “reduction of 
Some months later, the 
contingent of plant guards 
a professional patrol service 


entire re- 
were 


force.” 
maining 
displaced by 
who bid for the work of guarding the plant 
lower than the cost to 


and whose bid was 


the employer of maintaining its own guards 


The NLRB found that the employer had 
discriminated against the guard who had 
been distributing union literature. The Board 
that the elimination of the com- 
was a Section 


also found 
pany guards violation of 
8(a)(3). 

Sixth Cir- 
This 
guard from 
that it 
was 
com 
mem- 


However, this case went to the 
cuit and the Board 
court held that transferring a 
the night shift to the day shift so 
could be determined whether o1 
union work and _ soliciting on 
pany time was not spying on union 
bership and it was not prying into union 


was reversed 


not he 


doing 


affairs. 

As to the other point—discontinuing the 
plant guard department—the court held 
“We find nothing the National Labor 
Relations Act which forbids a company, in 
line with its plans for operation, to elimi 
its work. . . an 


practi al choice, 


division of 
with the 
enhane ed 


nate some 
employer 
either of 
manded by a union or of 
department of its business, is 


discontinue.’ NLRB v. R. ( 


pany, 37 Laspor Cases § 65,637 


faced 


paying Wage rates de 
discontinuing a 
entitled to 


Vahon Com 


Indiana's Right-to-Work Law 
Does Not Bar Agency Shop Contract 


Indiana Appellate 


In a recent case the 
Court ruled that the 

outlaw agency shop contracts since it pro- 
hibits only agreements and conduct which 
employment on membership in 
athirmed a county 


state law does not 


condition 
a union. This 
superior court ruling in the same case. 
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decision 


After an election, the NLRB had certified 
that a particular union was the chosen bar- 
gaining the majority of the em 
ployees of an electric company. The union 
had then proceeded to negotiate an agree 
ment with the company, which included 
The clause stated that 


agent tor 


agency shop clause 
45 days after the contract went into effect, 
or 45 days after employment of additional 
members would, as a 


employment, be re 


nonunion 
continued 


persons, 
condition of 
quired to pay the union the same amount of 
money as union members paid in initiation 
fees and dues 

rhe company contended that this clause 
violated the state right-to-work law and 


the county court for a temporary and 


asked 

permanent injunction against any act whic 

force the 
h 


would be used by the wnion to 
employer to execute such an agreement, The 
county court found that the employer was 
not entitled to injunctive relief against such 
a union demand 

: court said 


Indiana 


appellate 
State of 


The state 
legislature of the intends 
to make illegal the 
tees to labor 
nection with the negotiation of contracts as 
the duly certified 
presentative, it is incumbent upon the legis 

| 


requirement of the pay 
ment of organizations in con 


collective bargaining r« 


lature to so specifically provide as has beet 
done in the acts passed in many of the 
other Veade Electric ( 


Hagberg. 37 Laspor Cases § 65,551 


states.” mmnipany 7 


Picketing After Certification 
of Rival Union Is Unlawful 
The Second Circuit recently 
the NLRB 
after the certifi 


unlawful. The 


affirmed a 


determination of when it found 


that picketing by a union 
rival union was 


found to have put the em 


cation ot a 
picketing was 
jobs unless 


picke t 


ployees in fear of losing their 
they switched allegiance, 
threatened to put the employer out 


(NLRB v. Knitgoods Workers’ 


155, 37 Lapor Cases § 65,556) 


since the 
ing union 
of business 
U'nton, Local 


rhe appellate court, recognizing that it 
an NLRB order 
that in th 


had retused enforcement of 
in a similar case, pointed out 
prior case the union had engaged in strictly 


organizational picketing 
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The Enforcement of Labor Peace 
in the Swedish Newspaper Industry 


By T. L. JOHNSTON 





‘In taking the initiative in providing a code of industrial peace for 
themselves,"’ the author writes, ‘‘Swedish labor market organizations 
have provided a pointer to other countries, including the United 


States." 


The success of the Swedish experiment in the newspaper in- 


dustry demonstrates that there is a constructive alternative to the 


legislative approach to industrial peace. 


The author is a lecturer, 


Department of Political Economy, University of Edinburgh, Scotland. 
He spent the summer of 1957 at the Institute of Labor and Industrial 


Relations, 


University of Illinois, as a visiting assistant professor. 





| ABOR DISPUTES in the newspaper in 
4 dustry always attract public attention 
and focus the interest of industrial relations 
experts on the vexed question of the defini 
tion of, and procedures for resolving, dis 
putes that endanger the public interest and 
give rise to national emergencies. The fairly 
York newspapet 


recent dispute in the New 
illus 


industry provides an opportunity for 
trating the approach to these matters in 
Sweden. 


labor 


Con 


The two top organizations on the 

the Swedish 
Unions (LO) and the 
Confederation (SAF), 


ral arrangements 


and management sides, 


federation of Trade 
Swedish Employers’ 
made their own gene 


with emergency 


have 
for dealing disputes under 
+} 


the provisions of Chapter V of the 
1938 sy it, LO and 


Basic 
SAF 


up tor 


Agreement of 
have made arrangements to take 
consideration any labor dispute in any sector 
of the economy which they consider (or are 
advised) is endangering the public interest 
The main dispute dealt with so far under 
this chapter has been a dispute in the elec 
tricity supply industry in 1953, and SAF 
and LO used their good offices to influence 


a peaceful settlement on that occasion 


This basic agreement stems from the bad 


state of industrial relations in Sweden in 
the 1930’s. Innumerable 
islation were put 


tivities of both union and employer groups; 


proposals for leg- 


| 


forward to curb the ac 


and it was partly in order to avoid legisla- 


Swedish Newspaper Industry 


tion as “the thin end th 
there was a genuine 


employer 


partly because 


among progressive umon and 
groups that some sort of voluntary approach 


to the problems of industrial relations might 
cooperation, that the 


was devised \ private 


promote constructive 


ba « agreement 


code of industrial jurisprudence was abl 
forestall legislation; and, indeed, the volun 


tary approach was recommended as some 


thing 
( mtemplated by 
N thin ¢ 


worth trying—before legislation was 
an expert committee (the 
ommittee) which reported in 1935 

Avree 


SAF-LO 
\ which h: 


me of the te 


Basi 


Apart from the 


sectors 


ment, 


however, made its own arrangements 


ith industrial disputes is th 
industry Freeé 
thie fundamental 
Swedis! Cc 
r industry, 
ry sensitive 


its industrial relations 


position 


industry devised its ow 


why the I 
The Swedish Newspaper 


reasons 
arrangements 
Federation is not a member ot 


SAF 


industry also owe a grea 


Employers’ 


the powerful group Che provisions 


in the t 
deal to the 
lightened 

had for many 
the direct manner in 
of newspapers touches the public interest. It 
1S doubtful, however, 


able to pe rsuade 


new spape T 
work of Sten 


representative, 


Dehlgren, an e1 
employers’ } 


years been very conscious oO 


which the production 


whether he would 
both 


have been sides in 
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the industry that industrial strife must be 
avoided if he had not had the backing oi 
the Nothin report, with its support for vol- 
untary peace treaties in industry. 

The newspaper industry has now accepted 
for more than 20 years the view that the 
freedom of the not permit any 
license on the part of labor or management 
in the industry to exert bargaining pressure 
by inconveniencing the public. By means ot 
long-term peace treaties, the newspaper in- 
dustry in Sweden is virtually guaranteed 
industrial peace, since compulsory arbitra- 
tion is provided for all disputes that arise 


press does 


pri- 
the 


extension of 
bey« ynnd 


This is a considerable 
vate industrial 
normal legislative provisions for promoting 
labor peace in Sweden. Under the Collec-’ 
tive Agreements Act of 1928, direct action on 
disputes which arise about the interpreta 

tion and enforcement of collective contracts 
is banned, and a final court of settlement 
is provided through the Labor Court. Even 
this act does not, however, completely ban 
collective 


jurisprudence 


parties to con- 
example, they 

strikes or lockouts 
legislation providing for 
arbitration of 


direct action by 
when, tor 
sympathetic 


tracts wish to 
carry on 
Nor is there any 
the settlement through 
nomic (interest) disputes which may aris¢ 
normal contract 
occur annually). In 
been bitterly 


eco 


in the course ot negotia 
tions (which usually 
deed, such legislation 


opposed for 60 years by SAF and LO 


The all stoppages in 
production is, therefore, a considerable de 
parture from the machinery ot 
industrial relations in Sweden. The first ot 
a series of long-term peace agreements was 
signed in 1937, and keep 
labor peace for periods of up to eight years 
The current 


has 


ban on newspapet 


“normal” I 


agreements to 
have been in force ever since 
agreement, concluded in 1954, bans all stop 
work until mid-1962, and the in 
tention is that a new long-term agreement 
will be negotiated before then. In fact, the 
ban on direct action is intended to be a 
permanent feature of relations in the industry 


Both 


pages of 


employers 
pro 


the 
S¢ cial 


private 
democratic 


newspaper 
and the newspaper 
prietors (A-pressen) abide by the agree 
ments, which cover typographers, teletype 
operators, lithographers, bookbinders, dis 
tribution workers employed in newspaper 
drivers. So far, the 
extended to 


suboffices, and agree 
ments have not been 
journalists, office employees, and delivery 
boys (who are in the main part-time women 
are more for 


covel 


workers). These omissions 


mal than truly important, for two reasons 
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Economically, none of the groups excluded 
is large enough to carry on a strike for 
any length of time, and great pressure could 
be brought to bear on them if they tried to 
bring about any direct action in the news- 
paper industry. The delivery girls, for ex- 
ample, are members of the Union of Trans- 
port Workers. It is impossible to envisage 
a strike staged by members of the 
transport workers’ union, which is affliated 
to LO, when other unions which are con- 
tracting the 
numerically superior. 


these 


parties to peace treaties are 


The procedure set out in the peace treaties 
is designed to ensure rapid settlement of 
These may be jural 

the interpretation 
economic (interest) dis- 
the annual collective 


disputes that do arise. 

(rights) disputes about 
of agreements o1 
putes which 
bargaining negotiations. 


arise in 


about 
and 


the settlement of disputes 
the machinery 
them 
board of 


sits in 


For 
rights, 
settling 


considering 
proceeds via local negotia- 
tions to a arbitration if neces 
sary. This Stockholm, 
consists of five members appointed for one 
time; appoints two 
members these four the fifth 
The intention is that disputes should be 
settled speedily—certainly within 14 
Both to ensure that 
members do not violate this procedure or 
decisions of the board, on pain of ex- 
organiza- 


tor 


board and 


vear at a each side 


and choose 
day Ss 


sides are obliged their 


the 
pulsion, and each of the 
tions is liable to pay damages to the other 
it it does not keep its part of the treaty 
Very few disputes ever get as far as the ar- 
settled at an 


central 


board, most being 


In any case, precedents nor 


bitration 
earlier stage 
mally provide a guide to the parties in the 
event of a disputed matter. 


Disputes about economic matters in con- 
contract negotiations which 
occur from year to year are obviously more 
complex than rights the 
legal interpretative function is paramount 
For disputes the procedure 
out 
appointed to try to 
Disputed issues on which no agree 
reached are to be referred by 


nection with new 


disputes, where 
set 
first 
the 


economic 
is that an impartial chairman is 
mediate between 
parties 
ment can be 
this impartial chairman to a board of arbi- 
tration. The the parties in 
relation to the this board are 
the same as for rights disputes, in that the 
decisions of the board are final and must be 
adhered to by the parties concerned and 
by their members. The interest disputes 
tribunal is, however, more permanent in its 
composition, because its members, who con 


obligations of 


decisions of 
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sist of three independent persons, are ap- 
pointed for the full period of the peace 
treaty and not for one year at a time. The 
parties appoint the chairman and one mem- 
failing agreement, the Social Board 
appoints them. The third the 
chairman of the rights disputes board 


ber; or, 
member Is 


Some attempt is made in the peace treaties 
to give the interest disputes 
arbitration is provided that “in 
addition to themselves 
adduce and 


guidance to 
board. It 

what the parties 

support with 
ment,” the shall have 
following matters: (1) the 
mands of the public that newspapers should 
be published, (2) the index, 
(3) the classification of cost-of-living areas, 
situation, (5) working 


reasoned argu- 
regard to the 


legitimate de 


board 


cost-of-living 


(4) the general wage 
conditions and arrangements and (6) a rea- 
sonable standard of living and terms ot 
employment for the workers. 

There is ample scope here for the wis- 
a Solomon being tested, and it is 
perhaps fortunate that the economic 
dispute which been before this board 


so far was a cost-of-living problem in 1941 


dom of 
one 


has 


This comparative inactivity on the part ot 
the arbitration typical of the 
Swedish dislike having dis- 
putes settled by arbitration. There is a 
long tradition of opposition to any outside 


board 1s 


for economic 


intervention which makes the parties’ de 
cisions for them—though mediation is wel- 
comed and much used, provided the decision 
which is ultimately reached is felt by the 
parties to be their own In the 
case of the newspaper industry, where ar- 
bitration replaces the strike or lockout as 
the parties have clearly felt it 


agreement 


the final stage, 
to be in their interests to reach agreement be 
fore recourse to arbitration becomes necessary 

These peace treaties in the newspaper in 
Both sides benefit 


The 


dustry are not altruistic 


materially from them employers aré¢ 


guaranteed continuous productive activity 
Nor have the unions in the 
dustry abandoned all their tactical weapons, 


newspaper in- 


tor such peace treaties have certain bargain- 
ing advantages. Directly, they can be used 
as a bargaining tool, and the original agree- 
ment of 1937 only concluded, for ex- 


ample, when the peace agreement had written 


Was 


into it provisions tor a three-week holiday 
in the 
benefit). In 


favorable fringe 
made con- 
indirectly, 
guarantee that the 
will always 


(then a 
1954 


tingent on pension improvements 


yecal very 


renewal was 
treaties 
printing 


too, the peace 
unions in the industry 
have a high proportion of their members in 
who could sup 
where 
there are 


employment give financial 


sectors 
Thus, 


derived from long-term 


port to other members in 
labor could be withdrawn 

real benefits to be 
pee 

indus 
completely the 
In taking the initiative in providing 
industrial 
labor market organizations 
pomter to other countries, in- 
United States coun- 
definition in 


his experiment in the newspaper 


try has been justified by 
results 
a code ot themselves, 
Swedish 


provided a 


peace 1or 


have 
cluding the In most 


tries the law of “emergency 


disputes” and the provision of enforcement 
machinery have proved exceedingly intract- 
able. Is it not time that unions and 
ployers in the United States begin to think 
seriously of providing machinery themselves 
sort of dispute that crippled 
newspapers last December? 
the Swedish approach to 


his problem area no doubt 


em- 


for avoiding the 
New York 
success ol 
requires strong 
labor market organizations, but it also dem 
that 


native to the legislative approach to industrial 


onstrates there is a constructive alter- 


and 
threat of 


their 


labor management can be 


peace il 
persuaded, by the legislation or 
t 

machinery 


[The End] 


wise, to devise own 


labor peace 


reing 


TRANSPORTATION LAWS FOR MIGRANTS TIGHTENED 


Lab« r 
the safety 
transportation of 
laborers to and from the places 
they work in the United States 
The new requirements are effective im 


James P. Mitchell 
requirements 
Mexican 


Secretary of 
has tightened 
governing the 
farm 
where 


mediately and are specifically directed at 


short-haul transportation for Mexican 
inade 


Trans- 


generally 
laws 
tor 


nationals which is now 
State 


used 


quately covered by 


portation facilities these mui- 


Swedish Newspaper Industry 


grants must now meet the same satety 


requirements applicable to common carriers 


Employers, under the new regulations, 


are also made responsible for the safe 
rtation ot 
the job 


qualified drivers 


Mexican workers while 
Only 


he « mplove d, 


transp 
they are on competent and 


and 


may 
vehicles and equipment used to transport 
he workers must meet reasonable stand 


ards ot safety 
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Developments 








Lockout—No Work 


Was the closing of stores because of 
a strike by another union a lockout? 


A grocery chain was accused by the 
butchers’ union of locking its members out 
when it This union and 
the company originally had no dispute, the 


When 


work 


closed its stores. 
striking union being the Teamsters 

the the strike, all 
continued stock 
In spite of a telegram trom 
union stating that “This is 

Company that failure to operate your markets, 


Teamsters called 
until the exhausted 


butchers’ 


Was 
the 


notice to your 


closing them during store hours, or any 


Company action causing cessation of work 


for our members would be 
of Article XV of the 


between the Company and the Union which 


a clear violation 


existing Agreement 


s a mutual guarantee against cessation of 
work, strikes, picketing, or any interterence 
with the operations of the Employer ot 
lockouts of our members tor 


whatsoever,” the company closed the stores 


Article X\ 


“There shall be no cessation of work, no 


any caus¢ 


stated 


strikes, no picketing, or other interference 
with the the Employer, o1 
lockouts for any whatsoever during 
the life of this Agreement 


operations ot 
cause 


“The Union agrees that it will not refuse 
to cross a picket line unless such has been 
duly sanctioned by the Butchers District 
Council of New York and New Jersey and 
until the Employer has been officially noti- 
fied by the Union by registered mail three 
(3) full working days in advance of such 
refusal.” 

The arbitrator, Burton B. Turkus, noted 
that “A ‘lockout’ has been defined at com 
mon law as the cessation (by the employer) 
of the furnishing of work to employees in 
an effort to get for the employer more de- 


568 


sirable terms (Betts Cadillac Olds, Inc., 96 
NLRB, 268,282).” In his judgment, 

there four (4) concommitant, 
requisites, indispensible to a lockout 


are essential 
“First: There is (and must be) a dispute 
“Second: The 
closed in whole or in part by the Employer 
“Third: The 
doing) is a move on the 


“Fourth Its 


deprivation of employment as an 


place of employment is 


Employer's action (in so 


offensive; and 


purpose is to use. sucl 
eCCOnOTIIC 
trom the em 


Laln concessions 


Employer 


weapon to 
plovec s of the 
Mr. Turkus, tl 


vas no lockout in this instance. He 


eretore, tound that there 
| stated 
“suspension 


Article 
those 


that, in regard to the words 
work,” 


only 


of work” and “cessation of 
XV’s 


situations 


“terms can encompass 


wherein an Emplover withholds 


from his employees the opportunity to pet 
form available 


work, or the employees re 
‘| 


fuse to perform available work. They cannot 
situation, such as 
ther the 


available at the 


be enlarged to cover a 
where ne 


nor the work ts 


the present one, met 
chandise | 


Company’s stores.” 
The award was: “The Company did not 
violate its contracts by closing its stores on 


June 22, 1959.” 
Discharge—lIntoxication 


Was _ intoxication 
charge? 


just cause for dis- 


An employee was discharged because ot 
intoxication arrived late to work 
and for the rest of the day appeared “glassy 
eyed” and “walked with a stoop.” Before 
the discharge of the employee, the foreman 
reported the the 
pany president, who subsequently observed 


when he 


man’s condition to com 
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him. A fellow worker, who also noticed the 
condition of the aggrieved, claimed that a 
stack of flour bags which the aggrieved was 
to pile up appeared “topsy-turvey.” The 


discharged employee admitted only that he 


bottle of beer at his home 


The union contended that, 


had had one 
about 5:00 a. m. 
according to the aggrieved, the foreman had 
given as the only reason for the discharge 


this statement: “I never liked you.” 


Article IX, Section B, of a collective bar 
gaining agreement between the company 
and the union provided 
honesty, drinking during the working day, 
infraction of house rules, insubordination, 
and repeated negligence in the performance 


shall be 


discharge.” 


“Drunkenness, dis- 


of duties considered grounds tor 


Morris Slavney, the arbitrator, based his 
decision on the testimony of the three com 


pany witnesses with regard to the man’s 
condition and said that because of intake ot 
alcoholic beverages, the employee Was I 
such a state of intoxication that he could 


not perform his duties in a workmanlike 
a heretore, Mr Slavney upheld thre 


as tor just cause 


manner 


1 
discharge 


Compelling Arbitration— 
State Board 


Was a company right in refusing to 
submit to arbitration? 


Over a month atter a construction com 


pany had begun work on a hospital, the 


company installed a time clock and required 
that all employees punch in upon reporting 
to work at 8:00 a. m. and punch out upon 
quitting work at 4:30 p. m. This 
who used 


Was in 
a t mekeeper 
time to time to cor! 
trom 


addition to having 
the time from 
roborate his re¢ 


clock 


ords made personal 


observation 

When the union complained and requested 
arbitration, the company responded by stat 
fact that the Laborer’s 
tiniie 


ing: “In view of the 
Contract does not prohibit the use of 
clocks, it is our opinion that there is noth 
ing to arbitrate. We therefore cannot agre 


to arbitration.” 


The Wisconsin Employment Relations 
Board heard this and that the 
punching of the time clock as required by 
the company affected the hours and 
ing conditions of the employees on the job 
and that the dispute constituted a grievance 
arising under the collective bargaining agree 
parties Phe 
company to 


case said 


work 


between the 
ordered the 


ment existing 


board, theretore, 
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cease and desist from refusing to submit 


to arbitration and to appoint representatives 


to meet with the union representatives 


Seniority—Seasonal Employees 
Do seasonal employees have seniority? 


rhe matter of the seniority of seasonal 


employees of a brewing was the 


company 
subject of a recent arbitration award. The 
company contended that seasonal employees 
had no and that if they 


temporary employees, seniority 


seniority became 


was to be 


reckoned from the date of their becomi 


temporary employees. The union, on the 
other hand, maintained that the semiority ot 
seasonal employees should have been estab 
lished as from the date of first hire as 
seasonal employees if they continued in the 
employ of the company 

Article NIV, Section 2, of the parties 


agreement provided: “A seasonal employee 


is One employed tor a 


who is specifically 


limited period of time between May 1 and 
October 1. Seasonal employees may be en 
ploved during said period as long as suc! 
employment does not result in layoffs ol 

and as long as no journeymen 


lourneymen, 


m eithe departmental seniority list are 
laid off or unemployed and available. Pro 
vided further that seasonal employees mays 
not be employed in any department at a 
time when journeymen anywhere in_ the 
plant are working less than forty (40) hours 
pet week *s 

Under Article NV, the agreement furthet 
provided “Seniority shall be by depart 
ment Seniority shall apply to en 
ployees other than seasonal and pre bationary 
emplovees and shall date tron tiie com 


mencement ¢ 


employment 


rv, Harold T. Dworet, ruled 


emplovee is retained by the 


itrat 


The arbi 
that “when at 
his service as 4 sCasotal 


Company atter 


employee, his seniority should revert 


the date on which he becomes a temporary 
employee.” In upholding the company 
position, he relied on the clear language ! 
the agreement, especially on Article \\ 


Discharge—Poor Work 
Was poor production and the use of 
vile language proper cause for dis- 
charge? 


An employee in a tur plant had a | 
record of poor production and retusal to 
follow instructions. Having been accuse 
by his fellow workers of poor work, the 
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man responded by saying, in a vile and 
obscene manner, that he didn’t care. The 
foreman, who was present at the time, said 
that the man should The foreman 
mentioned the incident to another foreman, 


Immediately the man was 


care. 


who verified it. 
discharged. 

The union contended that the aggrieved 
had not been discharged for proper cause 
for the following reasons: 

(1) His discharge had not involved the 
basic problem of whether a company has a 
right to discharge an employee who does 
not properly perform his work since the 
work records and attendance of the ag- 
grieved indicated that he desired to perform 
his duties. The fact that other employees 
having work records similar to the ag- 
grieved had not been discharged indicated 
that he had not been fired because of in- 
eptness. 

(2) The aggrieved had not meant by his 
remark that he did not care about the qual- 
ity of his work or else he would not have 
made such a remark in front of his foreman. 
Rather, he had reacted to needling by his 
fellow employees. 

(3) The foreman had not 
incident immediately, which indicated that 
he had not considered the incident to be of 


reported the 


serious consequence. 

(4) Because of pressure to produce qual- 
ity work, employees and foremen alike were 
under pressure, and were excitable 
and worked under great apprehension. The 
foreman who had discharged the employee 
had reacted to this pressure. 
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some 


The union requested that the aggrieved 
be reinstated in his job and paid retroac- 
tively not only his regular wages but also 
overtime pay lost by him during the dis- 
charge period. 

The company argued as follows: 

(1) The aggrieved was an unsatisfactory 
employee on the basis of his work records 
and his attitude towards his work. 

(2) All attempts for his rehabilitation had 
failed, and no other alternative except his 
discharge was left to management. 

(3) Other employees with similarly poor 
records had shown a willingness 
purpose to improve their 


working 
and an earnest 
workmanship, but not the aggrieved. 

(4) The unsatisfactory employment rec- 
ord had culminated in the incident where 
the aggrieved used vile and obscene language. 

(5) The foreman who had discharged the 
man did so after reviewing his past and 
present record. 

(6) The reason given the aggrieved for 
his discharge was not the use of foul lan- 
guage alone but his negative attitude toward 
his work, coupled with his continuing poor 
work performance. 

Joseph M. Klamon, the arbitrator, noted 
that “the language of the aggrieved is so 
vile that the Union and the Company as 
well hesitated to repeat it during the hear 
ing.” He further pointed out that many 
other companies “would have discharged 
the allegedly aggrieved solely for the use of 
and vile language as applied to 
supervision regardless of how good the in 
have been in his 

Uncontroverted 


obscene 
dividual employee may 
work performance. 
evidence proves rather conclusively that the 
allegedly aggrieved has been entirely unco- 
operative [and] that he has been 
decidedly below the average.” Therefore, 
Mr. Klamon found no justifiable basis what- 
ever for either setting aside or mitigating 
the action which the company had felt ob- 
liged to take 


Demotion—-Lack of Work 


Did a company discriminate when it 
demoted a worker? 


A man was demoted from the rank of 
electrician first class to the rank of electri- 
cian helper because of insufficient work, ac- 
The grievant 
Was a dis- 


company. 
demotion 


cording to the 
maintained that the 
crimination against him because of his union 
activity. The union sought restoration and 
payment of back pay. 
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Prior to the demotion in question, the em- 
ployee had been demoted on the ground ol 
incompetence with accompanying mention 
of lack of work. After a grievance was 
filed and conversation ensued, the man was 
reinstated. The company stated that this 
was done because they felt “we had taken 
the wrong procedure and we hadn't followed 
and that we couldn't justly 
with the procedure we had 


the contract, 
demote him 
followed.” 
The second demotion, the one giving ris¢ 
to arbitration, was based on a lack of work, 
supported by a claim that the whole indus- 


try was going through a crisis requiring 
economy. 
Maurice H. Merrill, who was the arbi 


trator, said: “Obviously, the lack of need 
for the services of an employee in a higher 
grade would be a just cause for demotion. 
So, also, would be the employee’s incom 
petence to perform the duties of the highet 
classification. Obviously, on the other hand, 
a demotion based on considerations not re¢ 
lating to the employee’s skill, personality, 
character, or to the need for his 
but on some extraneous ground, in no way 
related to the functioning of the 
plant, would be and 
discriminatory and so could not be classified 
principles are 


services, 


proper 
arbitrary, capricious 


as ‘for just cause’. These 
simple, and I am sure that they would not 
be questioned by either party.” 


Commenting on the company contentio1 
that the first demotion was withdrawn be 
cause of the “wrong procedure,” Mr. Merrill 
“It is simply impossible to see 
have thought that 
claim ot 


commented 
how 
there was procedural error or a 
respect to the original 


management could 


procedural error in 
demotion, or to see how its decision that the 
demotion could not be sustained could have 
rested upon such a ground. The conclusion 
seems inevitable that this was a rationaliza 
tion of a retreat from a position which was 
seen to be untenable for other reasons. ‘The 
only reason for which a foundation appears 
in the record is that the Union was pushing 


issue of the com 


strongly the grievant's 
petence and that management was dubious 
of being able to sustain its position that he 


was incompetent.” 


Mr. Merrill further that 
mitted that the general program of economy 
upon which the Company embarked probably 
that in many 

reduced em 


said ‘it is ad- 


saved no money and 
departments the permanently 
ployees have been upgraded substantially, 
if not ‘almost continuously’ .” The 


company contended that, based on a survey 
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of work orders 
department, the grievant's services were not 
required. Mr. Merrill found “doubt on the 
of the work order statistics” and 


pertaining to the electrical 


accuracy 
said that “In so far, then, as the decision to 
demote the grievant for lack of available 
work may have been based on information 
Statistics 


derived from work order 


it rested upon an unreliable foundation.” 


Finding that there view of the 
time sequence, a relationship between the 


arbitrator 


was, in 


and second demotions, the 
into the matter of the 
The union evidence ap 
that the man 
holds a grudge 


This man 


first 
went 
original demotion 
parently indicated 
good who 
those who cross him.’ 
produced at the hearings nor was there any 
attempt on the part of the 


source of the 


was “a 
hater, against 


Was not 


company to 


refute the evidence brought against him 
by the union. Therefore, Mr. Merrill said 
that “I must accept it as established that he 


does bear this grudge against the grievant, 


arising out of activities engaged in by the 


grievant in his character as a member of 


the Union.” 


Mr. Merrill added: “The cumulative ef 
fect of the evidence which I have recited 
seems to me to sustain the charge mad 


by the grievance of discriminatory demotion 
on account of Union membership in the 
sense of discrimination growing out of ac 
tivity as a Union member, and, conversely 
to repel the defense of the Company that 


he was demoted for just cause.” It was 


ordered that the grievant be 
original classification with back pay 


restored to his 


Compelling Arbitration 


Is the expiration of a contract a bar to 
the arbitration of grievances? 


unsettled at the 
time a contract expires still fall within the 
tramework of contractual arbitration So 
said the NLRB in Chemical Workers, Local 
611, 123 NLRB, No. 182 


union was found guilty of unlawfully 


(arievances remaining 


Consequently, a 
refus 
ing to bargain when it conditioned agree 
a new contract upon the willingness 


employer 


ment on 
of the 
instatement of several 
had denied 
subscribed to the reasoning ot the 
court in the Knight Morley 
Cases § 71,148, that 
time ot a < 


to negotiate the re 
employees whose 


grievances been The Board 
thus 
federal 


33 LABOR 


case, 
unsettled 
grievances at the ontract’s ex- 
piration date do not return to the general 
area of collective bargaining, as previously 


maintained by the Board. 


571 











Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





Keeping Up-to-Date 


Personnel Principles and Policies. Dale 
Yoder. Prentice-Hall, Inc. 70 Fifth Ave- 
nue, New York 11, New York. Second 
edition, 1959. 599 pages. $9.25. 

Dale Yoder, currently a visiting pro- 


fessor at Stanford University, is on leave 
of absence from the University of Minne- 


sota where he is professor of economics 


and director of the Industrial Relations 
Center. He has written several books in 
the field of industrial relations, this one 


being a nontechnical introduction to leader- 
ship in employment relations. It is a 
student’s companion textbook to his more 
technical Personnel Management and Indus- 
trial Relations. The author has extensively 
revised his work in this edition to 
note the changes in practice in the indus- 
trial relations area over the past eight years 
since the book first appeared. He 
presents the changes that have occurred in 
the points of view and employment policies 
in the field. For example, he says: “. . . 
the area of bilateral policy-making through 
collective bargaining is expanding; but, 
more important, the whole attitude of 
managers toward employee participation in 
decision-making is undergoing extensive 
change.” 


second 


also 


The early chapters of the book outline 
highly significant steps in the continuing 
evolution in basic management and organi- 
zational theory. The subsequent chapters 
give attention to the ideas underlying the 
rapid expansion of management develop- 
ment programs and to what is widely de- 
scribed as “human relations” in management. 
The emphasis in the book is on the in- 
creasing stress being placed on leadership 
as a major element in all employment rela- 


tionships, reporting the results of research 


572 


on many viewpoints and programs in in- 
dustrial relations. 


Older Workers 

Employment Problems of Older Workers. 
Jack F. Culley and Fred Slavick. Infor- 
mation Series No. 1. Bureau of Labor and 
Management, State University of Iowa, 14 


Macbride Hall, Iowa City, Iowa. 1959. 
38 pages. 50¢. 
Three major problems facing older workers 


today are discussed in this report: (1) 
discriminatory hiring policies which make it 


difficult for workers over 45 to find employ- 


ment, (2) compulsory retirement policies 
which ignore their need or desire to con- 
tinue working and (3) inadequate prepara- 
tion for retirement which makes adjust- 
ment difficult. 

Since the older age group represents a 
significant segment of our population and 
will grow during the coming decades, it 


maintenance of an 
and full employment 
prerequisites 


that the 
expanding economy 

are the fundamental 
sufficient number of jobs for older workers 
Even in an economy of full employment, 
these workers face diffculties in obtaining 
This stems from the 


is evident 


ior a 


and maintaining jobs. 
reluctance on the part of the employers to 


hire older workers and from the com- 
pulsory retirement under private pension 
plans. The situation could be remedied 


if employers could be induced to hire and 
retire older employees on their individual 
merits rather than on the basis of their 
chronological age. 

Chapter Two analyzes discriminatory hir- 
ing policies, and presents excerpts from 
surveys taken by the United States De- 
partment of Labor concerning hiring poli- 
cies of employers with regard to age. The 
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surveys show that the age restrictions were 


most likely placed on white collar jobs 
including those in sales and professional 
fields. The inclusion of professional posi- 
tions is surprising, since experience and 
greater knowledge which comes from age 


are usually considered to be an asset to the 
professional person rather than a handicap 


The employment problems of women are 


intensified by their greater increase im 
population and their increasing participa 
tion in the labor force. Older women job 
seekers are less successful than younger 
women, although they make fewer job 
changes and perform equally well. 

Labor unions generally protect jobs ot 
older workers through seniority rules and 
contract provisions which protect older 


employees from downgrading and arbitrary 
result, many em- 
ployees end up in custodial jobs or on a 
plant protection torce This is unfortunate, 


discharge As a older 


since many could continue in their skilled 
production jobs if their employers were 
allowed by the union to reduce their pay 


rate in proportion to their reduced produc 


tive capacity. 


The health and weltar« plans negotiate 


by the 


, 
older workers 


unions are a mixed blessing to the 


They provide the prote¢ 





gical insurance, as 
but 
part ot 
bargained 


tion ot medical and su 





well as life msurance, they also 


reluctance on the employers wit 


collectively welfare programs to 


hire older workers 


One of the common 


older 


putting in 


misconceptions con 
worker is the belief that 
time until he can 


job 


cerning the 
he is 
and that he is a hopper Che main 
reasons why employers often refuse to hire 
He has a 


resents 


worker are thes¢ 
attitude and 


inflated 


an older 
know-it-all 


superiors, he has an idea of his 


salary worth, he is excessively absent from 
work and prone to accidents, he is too set 
in his ways, he cannot meet company 


physical requirements and he boosts com 


pany pension or group insurance costs 
Most of these charges, ot course, are 

unsubstantiated, according to Labor Ds 

partment studies. Only a small proportion 


forward to retire 
expect to continue 
are physically able 
worker 


that 


ot older workers look 


ment, while the majority 


working as long as they 


to do so The charge an older 


is a job hopper is refuted by one survey 


which shows that once an older person gets 


a job, he holds onto it longer and quits less 


than half as often as younger persons 
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one of the 


an older employee 


Dependability 1s outstanding 
characteristics of 


1 
worke®rs 


Some individuals among oldet 
perhaps resent younger supervisors, but 
one research team found that it is the 
supervisors as a group who most resent 


the worker According to another 
study, better production and more harmoni 


older 


older 


ous relations resulted from placing 


i their own age 


persons with others group 


obstacle to 


The real problem and major 

employment arises when an older employee 

has to accept lower pay in a new job 
Company personnel records dispel the 


They show that 


cle pe ndable 


argument on absenteeism 


older workers are very from 


the standpoint of attendance and that thei 
accident rates are generally lower than 


workers 


those of younger 


It is unrealistic to generalize about the 
inability in the older group of workers t 
accept criticism or new ideas. These quali 


ties may apply to individuals, but surveys 


show that 


older employees change jobs 


and even industries—which proves 


they are villing to make changes and ad 


justments lhe same argument applies 


ability to meet company 


t 


Employers often use pe 
convenient though invalid, 
discrimination Under most pension 
the benefits are re 


service; consequently, they result in lower 





benefit payments 
orter period of 
Much of the 


part of the employers have 


because he will have a sh 


service before retirement 
fears on. the 


been removed by the broadened 


reased benefits under the ted 


Security Act 


kinds of remedies ive been sug 


experts against the unjustifiable 


yluntary 





workers I 
rity. provisions 
agement, develop a list of jobs that coulk 
he reserved tor 
should be 


private 





\ is pension plat 





ing concern about this problem is evident 
from the fact that 500 bills of interest in 
the field of aging were introduced in the 
first session of the Ejighty-fifth Congress. 
deals with compulsory 
During the past decade 


Chapter Three 
retirement policies. 
pension plans financed and administered by 
employers and unions have expanded greatly 
The difficulty in administering such pro- 
grams arises from the conflict between the 
company’s objectives and its desire to as- 
responsibility for the welfare 
Forced retirement 


sume some 
of its older employees 
at a specific age, however, causes a loss 
for the older employees, who 
alone and 
Thus, they 


of income 
often cannot 
cannot find new employment. 
cease to be productive members of society 


live on pension 


and their personal loss becomes a national 
The need for developing flexible re- 
reliable 


loss. 
policies on the basis of 


These criteria could be 


tirement 
criteria is evident. 
developed through research and by pooling 
existing knowledge in such fields as psy- 
chology, personnel administration, industrial 
engineering, industrial medicine and labor 
relations. 

Chapter Four deals with preparation for 
retirement The changes in one’s 
way of life brought retirement 
pose serious problems of adjustment for the 


basic 
about by 
individual concerned. Some companies and 
labor unions recognize these problems and 
are starting retirement planning programs 
These cover the three principal 
financial, emotional and_ physical 
ment. They vary in scope from distribu- 
tion of printed materials on the problems 
of retirement among employees to extensive 


areas— 
adjust a 


programs handled by counselors who are 
specialists in particular fields. Surveys 
show that health education and 
manual arts and hobby programs sponsored 
and the unions are 
successful and are 


programs 
by companies labor 
among the most 
sought after by the retiring employees. 


ones 


The report suggests that interest be de 
veloped in various public 
as the departments of social welfare, public 
health and education, and vocational re- 
habilitation—which would 
retirement programs through a 
institutes, conferences and_ short 
and co-ordinate them with their 
tivities. 


agencies—such 


extend the pre- 
series of 
courses, 


Own ac- 


Local Economics and Government 
The Changing Economic Function of the 


Central City. Raymond Vernon. Committee 
for Economic Development, 711 Fifth Ave- 
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New York 22, New York. 1959. 92 


pages. $1. 

Metropolis Against Itself. Robert C 
Wood. Committee for Economic Develop- 
ment, 711 Fifth Avenue, New York 22, 
New York. 1959. 56 pages. $1. 


nue, 


America at mid-century finds two thirds 
of its people, 70 per cent of its industrial 
jobs and one half of its real wealth in urban 
concentrations generally designated as met- 
The resulting frictions and 
all too familiar: conges- 


ropolitan areas. 
economic costs are 
tion, urban decay, fiscal incapacities of locai 
governments and demands for 
schools, water and sewage plants, and other 


insatiable 


public facilities. 


To study these problems, the Committee 
for Economic Development, a nonprofit and 
nonpolitical research organization, has cre 
ated an Area Development Committee, 
charged with initiating, conducting and en 
couraging studies into and _ local 
economic development problems and _ poli 
cies. The first two supplementary papers to 
be published by this committee consider the 
economic and governmental problems facing 


regional 


the nation’s great cities 


Raymond Vernon, director of the New 
York Metropolitan Region Study, bases his 
part on the forthcoming findings 
examines the economic 
and paints a 
future 


paper in 
of that study. He 
cities 


their 


costs of these central 


pessimistic picture of unless 
adjustment to the many economic changes 


is approached realistically 
The most challenging problem, he 


lies in “the growing obsolescence found in 
business 


feels, 


central cities between the 
district and surrounding 
terminate area which is becoming known as 
Another great difficulty is 
fact” that al- 
both “‘in- 
and 


most 
suburbs—an inde- 


the ‘gray’ belt.” 

the “inescapable 
though city and 
separable segments of a large 
they are separate en 


political 
suburbs are 
social 
economic organism,” 
tities “in the taxing, spending, and regulat 


ing sense.’ 


The central city is 
transition, Mr. Vernon 
moving out at such a rate that by 1956 more 
new dwelling 


now in a state ot 

says. People are 
than three quarters of the 
units of the major metropolitan areas were 
being built outside the central cities. Large 
plants and industries moved to the suburbs 
for advantages—real or apparent—in rents, 
taxes working conditions. The result 
of this outward flow increase 
in central city slum areas, especially in the 


What will be 


and 
has been an 


old middle-class sections. 
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done to utilize the “gray belts” which will 
separate the suburbs from the central busi- 
district? This is a question that 


eventually will face every large city in the 


ness 


nation. 

But can existing structures of local gov- 
ernment with 
According to the paper by Robert C. Wood, 


cope such big questions? 
small governments, established in the “pre- 
metropolitan age,” can provide services and 
facilities like schools and water reservoirs, 
but they are not equipped to come to grips 
with the new problems of metropolitan life. 
An assistant professor of 
at the Massachusetts Institute of 


nology, he 


political science 
Tech- 
questions whether metropolitan 
governments can “effectively guide the 
extraordinary 
they are 
“coordinated program” for 
belts” 


growth process of the re- 
constituted, 


deal 


of obsolescence 


gions” as now 
develop a 
ing with the 


of the central cities 


“grey 


lacing citizens 
is between “large ‘policy’ governments and 


Says \ 


The choice metropolitan 


‘service’ governments,” he 
must be 
and diversity” 


small 
between “the values 


and 


choice made 


of autonomy “coordina 


tion and region-wide acceptance 


“Available for Suitable Work"’ 
in Pennsylvania 


Available for Work: The Pennsy 
Unemployment Compensation Interpretatio 
Earl R. Brubaker and Monroe Newman. 
Bulletin No. 61. Bureau of Business Re 
search, The Pennsylvania State University, 
University Park, Pennsylvania. 1958. 26 


pages. 50¢ 


“All of the 
compensation 
is stated that 
efits only if, 
available for 
Pennsylvania statute, the 


unemployment 
these it 
be nN 


states hay 
laws and in each of 
a worker 1s eligible ror 
things, he is 


words of the 


other 
In the 


' 
claimant must be 


among 
work 

‘available for suitable work’,” point out the 
authors in this pamphlet 
sions on which a person is disqualified by 
not being available for work. (The preced 
ing bulletin, No. 60, dealing Suitable 
Work for Unemployment Compensation Pw 
poses in Pennsylvania, 
February issue of the | 


discussing occa 


witl 
was reviewed in the 


ABOR LAW JOURNAL.) 


On the basis of a systematic analysis of 


cases, the following framework was worked 
out 
Upon registration, an unemployed worker 


work 


S¢V- 


has been presumed to be available for 
The presumption may be rebutted by 
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eral types of evidence: (1) A refusal of a 
referral to “suitable work” without good 
cause or a rejection of proffered work with 
out good cause has always resulted in a 
judgment that the claimant was not avail- 
(2) Other evidence of lack of 
disqualify an individual who is 


(3) Limitations placed on 


able. good 


taith 
seeking benefits. 
the claimant’s employability by such factors 


May 


place of residence, do 
other 
constituted a 


as physical ability, 
and 
have 


mestic obligations, personal re 
strictions 


rebuttal of the presumption. In such cases, 


generally 


the claimant has been responsible for pro 
to show should be 
considered available. Enumeration of some 
substantial “suitable work” generally done 
in the particular labor market area, physical 
demonstration of ability, or an independent 
search for work usually sufficed to 
appeals authorities that the claim 


ducing evidence why he 


have 
convine 
ant was available for work 


Although this framework provides some 
“available,” no 
Limi 


insight into the meaning ot 
simple check list has been developed 
tations on may in life be 


employability 
an infinite variety of ways and, 
decided on its 


Ne W 


grante d 


combined in 


therefore, each case must be 


wn merits. (A recent decision of a 
York court of appeals, for example, 
unemployment benefits to a woman on the 
grounds that she had quit her job for good 
another city 


looking for 


cause—moving to with het 
husband 
work 
insurance In 
her job to be ome a 
be entitled to benefits; see the story in the 
April, 1959 Lapor LAw JOURNAL at 


289.) 


and that she was 
applied for unemployment 


quit 


when she 


contrast, a bride who 


housewife would not 


page 


k 1 the rules dealing with more specifi 


aspects of the problem contain such words 


as “good faith,” “reasonably” and “substan 


tial,” which cannot be precisely defined 


Interpretation of definitions may be changed 


drastically by changes in economic and 


political conditions. It is, therefore, the 
conclusion of this study that the principles, 
guidance, will undoubtedly be 


changes in 


while giving 


modified by prevailing condi 


tions and attitudes 
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Different Kinds of Secondary Boycotts 
main kinds of sec 


Melvin J 


relations 
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Chere are three 


ondary boycotts. So says Segal 


professor of labor and industrial 





and social science at Michigan State Uni- 
versity, in his article “Differences Among 
Secondary Boycotts and the Taft-Hartley 
Act” in the Spring, 1959 Wayne Law Re- 
view. These types are (1) consumer (pub- 
licity) boycotts, (2) direct inducements of 
employers and (3) worker boycotts—material 
boycotts, “struck work” boycotts (“farmed 
out” work), transportation (trucking) boy- 
cotts and associational boycotts in building 
industries. Professor Segal also traces the 
history of the NLRB and court interpre 
tations of the Taft-Hartley Act to see 
whether in fact all secondary boycotts were 
banned. He points out that the important 
distinction between the secondary boycotts 
lies in the area of their ultimate objectives 
hindering collective bargaining, defending 
the organization of workers or aiding in an 
economic dispute necessary for the mainte 
nance of effective collective bargaining 


Change in Meaning of Duty to Bargain 
Collectively Writing in the April, 
1959 issue of the Michigan Law Review, 
Nathan P. Feinsinger, professor of law at 
the University of Wisconsin, traces the 
development of the NLRB’s attempts to 
effectuate the duty to collectively 
NLRA. “The Na 
Relation’s Act Collective 
Feinsinger notes that 


bargain 
under the In his article, 


tional Labor and 


Bargaining,” Professor 
in its early days the Board conceived of its 
function in simple terms, namely, to insure the 
establishment of collective bargaining. Soon, 
he points out, the Board began to concern 
itself with protecting the collective bargain 
ing process and to condemn, as a refusal to 
bargain, conduct which in its judgment 
“impaired” that process. The Truitt, Phelps 
Dodge, Personal Products and Boone County 
Coal Corporation cases are discussed as evi- 
dences of the evolution of the Board’s 
policy-making. 


Group Interest Concept Advanced as Aid 


Alfred \W 


Rutgers 


to Study of Labor Law 


Blumrosen, professor of law at 


University School of Law, is the author of 
“Group Interests in Labor Law” in the 
Spring, 1959 Rutgers Law Review 


that labor law, more clearly than any other 


He writes 


field of law, lends itself to analysis in terms 
of group interests. “It was called into being 
by the demand of workers for the privileg: 
of acting as a group within the economic 
social system. The union, acting as spokes 
man for the interests of the group, in turn 
clashes with other groups and thus creates 
union 


further. problems for the law. The 


then subdivides and creates further problems 
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through inter-group warfare. Simultaneously, 


individual and social interests are challenged 
by the group.” 


Pro- 


has an 


Employer Antiunion Conduct 
fessor Alfred W. Blumrosen 
article in the March-April, 1959 issue of the 
Northwestern University Law Review, “Com 
Employer Anti 
Employee 
Law.” 


also 


Limitations on 
Protection of 
Activity by Tort 
traces the rejection ot 


mon Law 
Union Conduct: 

Interest in Union 
Chis article briefly 
the common law of labor-management rela 
tions in the 1930’s to the 
the common law in this area. 
states that “The common law, 
shadowed by the Statutory pattern, 


re-emergence ol 
The author 
long over- 

has 
emerged as again significant in the labor law 
field by virtue of the decision in UAW v 
Russell (356 U. S. 634 (1958) ).” In this arti 
cle, the author critically examines the matter 
courts will recognize and 
protect the employee's interest in unionism 
He finds that “the 
in doubt, that several tort theories justify 
limitations on employer anti-union conduct, 


of whether the 


pre cedents are at least 


and that social policy dictates that common 
protection be given to the em 
union activities against 
the employer.” 


law type 
ployees’ interest in 
undue interference by 


Blumrosen believes that such 


protection is “the next logical and wise step 


Professor 


in the development of the common law,” but 
that it has been delayed for two reasons 


overriding impact of statutory 


(1) “The 


regulation has prevented consideration of 


many of these problems.” 


(2) “Recognition of the employee’s in 


terest has been delayed because of the 


which puts his 


the 


process ot legal analysis 


torical considerations in foreground 
rhe starting point for legal analysis is the 
pattern When the 


mon law has been fully operative up to the 


of past decisions com 


time for analysis, the process works rela 


tively well. But when common law devel 


opment has been suspended for a quarter ot 
this law 


This analysis 


a century the use oft case 
approach poses a re al problem 
tends to omit the period of legislative guid 


ance, and reverts to a time before such guid 


was forthcoming.” 


He concludes that “The 
form a critical function [which] 
volves the use of common law principles to 
will place 
upon 


ance 


courts 


make careful judgments which 


the imprimatur of wisdom 


labor 


which are of lasting importance.” 


reasoned 


those elements of modern policy 
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Problems 





Protection for Workers Unloading 
Out-of-State Shipments 


Emplovees of a wholesale company sell 
the state but purchasing 
State were en 
where they 
hive to six 
ship 


state.— 


ing only within 
both within and without the 
titled to FLSA overtime pay 
regularly spent an 
hours pet 
from sources outside the 
Tidwell, 37 Lasor Cases § 65,570 


average of 
week in the unloading of 
ments 
Mitchell v 
(DC Ala.) 


Feed Dealer Not Exempt 
as Manufacturing Retailer 


Before an establishment is entitled to the 
FLSA exemption for manufacturing retail- 
ers, it must meet the conditions laid down 
in the exemption for retail and service es- 
tablishments. Hence, a dealer making and 
selling feed for livestock exempt 
where he failed to prove that 75 per cent ol 
his annual dollar volume of sales was not 
for resale and that his sales were recognized 
as retail in his industry.—Mtchell v. Wooten, 
Cases § 65,574 (DC Ga.) 


was not 


37 LABOR 


Intrastate Trucking Firm 
Must Pay FLSA Wages 


A small 
gaged in commerce, 
Recently the 
coverage of its drivers 
raised. Both the truck drivers and helpers 
were held to be entitled to FLSA protection 
done by the 


trucking firm’s trucks were en 
but did not cross state 


FLSA 


Was 


lines matter of the 


and helpers 


since the hauling which was 
trucks was in reality a preparatory step in the 


The 


later 


goods for commerce 


production of 


trucks hauled materials which were 


in the manufacture of 
they 


used as an ingredient 


feed for also 


food 


commerce, and 
plant to a 


chicken 


hauled ice from an_ ice 


Wages .. . Hours 


processing plant where it was used in cooling 
and packing dressed poultry for shipment t 
other Mitchell v. Howard, 37 | 
Cases § 65,554 (DC Ga.) 

¢ 


Court Decisions Extend FLSA 
in Construction Industry 


decisions, 
subject to FLSA 


somewhat 


States ABOR 


By two recent court new con 
work 
overtime pay 

greater extent than 
New construction would seem to be covered 


if it is linked to eitker commerce or produc 


struction might be 
requirements to a 


has been as vet apparent 


tion for commerce 

In Mitchell v. S. A. Healy ( 
LABoR C {65.576 (DC IIL), the 
ruled that the construction of a new 
for a metropolitan waterworks system was 
within the FLSA coverage by 
fact that the 
interstate manufacturing plants 

In Mitchell v 
pany, 37 Lapor Cases § 65,577 (DC 
the court that 
new grain elevators were 
FLSA since they added to « xisting facilities 
of a nationwide 


ompany, 3/ 
court 
] 


ASES 
tunne 


reason of the 


utility’s customers included 


‘onstruction Com 
Kan.), 


constructing 


Sampson ( 


ruled workers 


covered under the 


network of grain marketing 


facilities 


Small Loan Business 
Covered by FLSA 


The small 
company did = not 


loan op atiol | i hnance 
company’ 
business as a retail or service establishment 
mini Vane 


f the FLSA 


wits by a casinet 


as to exempt it trom the 
and overtime 


Ar 


pay requiret 
appellate court order 


Wages due re 


) 
and an assistant cashier 


instated by the district court which hac 
ther O’Brien 7 {tla 


€ 65,488 


dismissed 


previously 
Finance Company, 37 Lat CASES 
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Rank and File 





News of Work 
and Working People 








Meetings of Labor Men 


University of Minnesota.—The Northern 
Minnesota Industrial Rela 
tions, sponsored by the Industrial Relations 
Center of the University of Minnesota, will 
be held October 29 and 30 at the Androy 
Hotel, Hibbing, Minnesota. Contact Pri 
fessor Thomas A. Mahoney, Industrial Re 
lations Center, University of Minnesota 
Minneapolis 14, Minnesota, for further in- 
formation 


Conference on 


Wages Due Deceased Employees 


Two states have recently increased the 
amount of wages which an employer 
may pay to the survivors of a deceased 
employee. 

What with the 
wages due an employee at the time of the 
latter’s death? Is the payment made to 
the survivors or to the 
estate? One large corporation has the 
policy of paying all wages due at the time 


does an employer do 


executor of the 


of decease to the surviving spouse or other 
survivors while turning earned-vacation pay 
and gratuities over to the Chis 
problem could drastically affect the ability 
of the survivors to cope with unpaid medi 


estate 


cal expenses or the cost of the decedent's 
funeral. It is prime 
for the employer to know what the proper 


also of importance 


course of action 1s 


There apparently is no provision in the 
state law of 23 permitting the pay 
ment of wages due a deceased emplovee 
to a spouse or other survivors without the 
due administration of the estate. These 
states are Alaska, Arkansas, California, 
Colorado, Idaho, lowa, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Missouri, Mon 
Nebraska, Nevada, North Carolina, 


states 


tana, 
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Oklahoma, South Carolina, South Dakota, 
Texas, Vermont, West Virginia and Wyoming 


The statutory 
states vary considerably in several respects 


provisions of the other 26 


Four states provide for permissive payment 
only when the decedent is a male, while 
one state, Tennessee, included female dece 
dents in March of this year. Permissive 
payments to the widow or other survivors 
New Jersey to $3,000 
Some states stipulate that all 
some stipulate that 


made and 


range from $75 in 


in Illinois 
due wages may be paid, 
limited payment 
require that the 
may be 


only a may be 


small 


some estate be a 


one before payment made. One 
state permits payment only when the em 


ployee dies intestate, while, 
: payment 


other 25 
upon the estate or before 


generally speak 


ing, the allow without 
administration 


the will has been probated. 

[wo states, North Dakota and Tennessee, 
acknowledged that 
North 


widow 


at least have recently 
inflation has increased 
Dakota will permit payment to a 
of wages 
up to 


many costs. 


deceased em 
$400 as 


which are due a 


ployee $1,200 instead of 


formerly. Tennessee has increased 


amount of payment from $250 


to $500 


permissive 


Recovery of Back Wages 


The Labor Department has announced 
that fiscal 1959 saw a record made in 
the recovery of back wages. 

Labor James 
$1,551,847 in 
fiscal 


On July 22 Secretary of 
P. Mitchell that 
back wages recovered during 
1959 for American workers under litigation 
enforcement of the Fair Labor Standards 
Act and the Walsh-Healey Act. This is 


a 50 per cent restitutions over 


announced 


Was 


increase In 
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1958 and the highest such recovery in back 
The 


Secre tary, 


Wages ever made. average recovery, 


according to the $1,230— 


also a new record. 

Of 1,360 court enforcement filed 
with the solicitor of labor during the year 
ending June 30, 1959, 1,262 were 
Only 15 of were lost in 
courts, hgure 99 


Was 


cases 


closed 
the 
pet 


these 
the 


cases 
making winning 


cent. 


In order to indicate how this 
has been stepped up in the last two years, 
Mitchell noted that $2,092,199 in 
back collected through court 
action during the four-year period of 1954- 
1957, but that only $1,338,381 was recovered 
r period—an 


program 


secretary 


Wages Was 


amount 
the last 


in the preceding five-yea 


less than the recovery for each of 


two years 


Unemployment Benefits 


An employer has challenged payments 
of benefits to employees laid off be- 
cause of lack of work when another 
union went on strike. 


“Arbitration” department this 
month, we report an award in a case where 
Butchers’ contended that 
members had been locked out by a gré 
22 of this vear As a result 

warehouse workers, 


union, the company 


In our 


the union tS. 
wceryv’ 
chain on June 
strike by 
the 
closed its stores because of insufficient sup- 
The arbitra 
d that the 


lockout 


ota mem 


bers of Teamsters’ 
plies to continue operations 
tor, Burton B. Turkus, 
closing of the stores had not 
As of July 23, this strike was still going on 
and the stores were still closed 
Che had 
have for unemployment 
York 
that 
However, 


rule 


been a 


laid off 
benefits, 
Employ 


employees who been 
applied 
the New 


has ruled 


and Division of 


they are eligible for 
the 


the gre 


ment 
the company has 
uund that 


ot the 


benefits 
this ruling on 
warehouses 


establishment.” A 


challenged 
the 
“same 


and stores are 


reteree 1s cul 
and payments have 


the 


rently hearing the case, 


been suspended pending outcome of 


the hearing 
New York 
rights seven 
alter 
strike : 


benefit 
the 


because of a 


the 
for beginning 
work been lost 
lockout or other industrial con- 
(some states exempt a lockout) 
York Supreme Court, Appellate 
case in 1951 
REPORTS, 
had 


law suspends 


weeks day 


has 


troversy 
The New 
Division, ruled in a 
(CCH UNEMPLOYMENT 
N. Y. § 8749) that the 


Rank and File 


similar 
I NSURANCI 


statute been 


for “humanitarian” and, 
that a 


benefits 


enacted purposes 
therefore, should not be 
denied had lost 
through circumstances over which the per- 
the matter 
ot “establishment” Che 
court our opinion we believe that 
the the 
statute means the place where the employee 
last employed.” The court further 
noted a distinction between looking at 
“establishment” the VIEW 
management. It 
the statute 
subject from 


person 


when work been 


son has no control. In that case, 
was also an issue. 
said: “In 
used in 


word ‘establishment’ as 


Was 
trom 


pomts ot 


ot employment and said 
that “In 


we approach 


construing before us 
the the 
point of employment rather than manage 

" The court cited Phillips, Inc 
ing (324 U. S. 490) in which the 
States ourt had 
establishment” 


stand 


ment 
v. Wa 
United 
preted the 
as tound in 


Supreme ( inte1 
phrase “in the 


the FLSA as 


in business and in government—as 


“normally used 
meaning 


a distinct physical place of business.” 


the 
How 


not know what 


Naturally, we do 
the 
1s probably 


instant case will be 
true that 


waiting 


outcome ot 


ever, it vhile several 


thousand persons are for a ruling 


the ot some ot 


usually 


everyone is in condition 


which the company 


oducts 


a pit kle 


Labor Reform Bill 


The House Labor Committee has recom- 

mended modifications of the Senate's 

Kennedy bill. 

\fter 
Labor ¢ 


labor 


much publicized 


Hous« 


agreement 


hearings, the 
ommittee has reached 


reform bill containing many 


modifications of the 


assed the Senate (S 


ol 1 
previously 
bill, like 
detailed 


their of 


bill which 
1555). The 
ould require 


unions 


] 
the Senate version, w 
and 


financial re ports trom 


ficers and from emplovers, and would estab 


“bill of 


Criminal 


rights” for union members 


ish a 
penalties tor violations of mem 


bers rights have beet eliminated in the 


ommittee’s proposal and have been re 


laced by myunctive remedies 


recommends out 


Vhe House committee 


agreements, as applying 


the Interstate 


ot cargo 
© common carriers subject to 
Act, and so called 
Non-Commiunist 


( mplove es 


ommerce “Shake-down” 
nicke ting 


oticers o1 
but ¢ 


athdavits from 
would not be 
barred 
land” 


eliminated by 


nion 


required, ommunists would be 


olding ottice The “no 


the NLRA would be 
the NLRB to 


from | man’s 
unde I 


and 


579 


requiring take all cases 





by increasing its manpower and decentraliz 
ing its machinery to make this possible. 


It was that the bill would 
come up for floor debate in the House on 


July 28. 


anticipated 


Labor Department Study 


An international union report has re- 

cently been published. 

The United States Department of Labor 
has published a study of the International 
Metalworkers’ Federation, one of the oldest 
and largest of the international trade secre- 
tariats currently active in the free trade union 
movement. The IMF, composed of metal 
and related trade unions from 26 countries 
and territories, numbers five United States 
federations among its affiliates: United Steel 
workers of America, United Auto Workers, 
Association of Machinists, In 
and 


International 
ternational Union of Electric Workers, 
Marine and Shipbuilding Workers 


Union Responsibilities Under Law 


A study by Roscoe Pound calls for 
putting labor unions into the legal sys- 
fem of our time. 


Roscoe Pound, dean emeritus of the 
Harvard Law School, has comple ted a study 
Labor Unions and the Concept of 
It is published by the Ameri 
Association in Washington 


called 
Publi 


can Enterprise 


Service 


“Unions are an 
They 
preserved and fostered as useful, 
treat peculiar 


government at 


Dean Pound believes that 
institution needed in the life of today 
are to be 
them as 


even i we cannot 


lavorites ot the expense ot 
the general public interest.” He also 
that “What is sought is not to destroy o1 
impair them, but to fit them into the legal, 


savVvs 


social and economic system of the era on 


which we are definitely entered.” 


He finds four settled principles, or start 
ing points, for legal reasoning in applyin 
the concept of public service to labor unions 


(1) On each side of the employer employee 
duties of 
health, safety, com 
public, bot! 


relationship, there are assuring 
the maintenance of the 
fort and 
directly by doing 
required and indirectly by enabling the pri 


service to tunction 


convenience of the 
that which is immediately 
mary agencies of public 
efficiently. 

assurances are cat 


combinations on 


(2) So long as these 


ried out, the organized 


580 


side of the relationship should con 


to hold and enjoy the advantages they 


Cac h 
tinue 
have. 
these first 


(3) To and maintain 


two propositions, legislation should carefully 


assure 


define and limit monopolies and advantage, 
both with respect to each party in relation 
to the other and with respect to the 
tions of each and of both to the public. 


(4) This should | 
developed into well-reasoned principles and 
than by rigid rules at 


consequences to 


rela 


body of labor law 


rather 
defined 


conceptions 
taching rigidly 
rigidly defined states of fact 


Incentives for Executives 


There is now a Rucker plan for execu- 
tive incentives—a corollary to the plan 
for hourly employees. 

The Eddy-Rucker-Nickels Company has 
recently published a booklet, /ncentives for 
Executives, dealing with a new Rucker plan, 
The booklet’s 
Ne Ww 
Pro 


one tor executive incentives 
subtitle is “The Rucker Plan—A 
Way to Added Executive Earnings in 
portion to ‘Economic Productivity’.” 


Basic 


According to this plan, the concise mea 
ot “economic productivity” would not 


national or industrial average, but 
historical performance of the 
This, it is 


positive 


“actual 
{scl} 

sound 
problems of hourly 


maintained, * a 


and approach the basi 
employee and executive 


Carnines 


The Stronger Sex 
Women are surpassing men in the older 
age group. 


Insurance Institute reports 


Health 


number of women 65 vears of age 


rhe 
that the 
or older is growing rapidly than the 
bracket Phe Ih 


1975, 


more 
male portion of this age 
stitute estimates that by 
12.6 million, outnumber 


women senior 
citizens will total! 
ing men by an estimated 33 million 


Che institute also reports that women ar 


surpassing men in health insurance coverag 
It suggests that this is accounted tor by 
in recent vears of many ere 


include dependents 


expansion 
plans to and the 
that more and more women are joining 
working force 
\ survey att 
10) per cent of the 
citizens were covered by 


he end of 1957 di 
and women senior 
health 


the institute est'mates that a greate! 


msuran¢ 


and 


percentage is now covered . 
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ORDER CARD 
In Future Issues... 


Picketing.—With each report of the CCH Lasor Law 
Reports, there seems to be a new decision restricting picketing 
These decisions, following in close order, quite naturally con 
fuse those who try to keep up in this field. For that reason, ai 
article scheduled for next month will be especially welcome as 
it discusses the present legal status of picketing as determined 
by the NLRB. Some readers may look upon picketing as a Send for Your 


method to publicize labor disputes. Some may recognize it as 
, Brand-new Course Today 


Detach and Mail 


an industrial weapon to rob management of access to the labor 
market. Whichever view is entertained, this article will docu 
ment the action the NLRB has taken and the guides it has 
set up to determine the legality of this concerted activity. The 
author is Walter L. Daykin, professor of labor and manage 


ment at the State University of Iowa. siniepeniitinaitiiins 
Arbitration —FEven unions that have fought for arbitration ; TTT 


clauses are beginning to complain of the cost of arbitration 


ILL 


\ scheduled article offers constructive suggestions that will 


FIRST CLASS 
PERMIT NO. 57 
CHICAGO 








aid the parties to arrive at a most economical resolution of the 
arbitrable issue. The author, Sidney L. Cahn, is a New York 
attorney. 


To round out coverage of this pertinent question, we have 


ILL. 


an article by Benjamin Aaron of the Institute of Industria! 
Relations at the University of California at Los Angeles. He 
points his arguments not only at the process, but also at the 
critics of the arbitrable process. In some respects, these two 
articles are similar as they aim at increasing the effectiveness 


of arbitration, but the views of both authors should be read 


WN 


for a wider understanding of the problem involved here 


CHICAGO 46, 


Political Issues.—WLabor is committed now to political 


CTs, COMPANY 


iction on all issues, and this commitment leaves alive the 


7 
j 


question of whether or not labor should have its own political 


party or exert its political influence through existing political 
parties. Labor was faced at one time with a choice of alter 
natives: (1) complete abstinence from politics, (2) entry into 


politics on labor issues only, (3) entry into politics on all issues 


4025 W. PETERSON AVE. 


but through existing political parties or (4) organization of its 


WA 


own party. Labor has now made a choice, concludes an inter 


POSTAGE WILL BE PAID BY- 


NAAN 


esting article written by Albert A. Blum, assistant professor 


BUSINESS REPLY MAIL 


NO POSTAGE STA¥® NECESSARY IF MAILED IN THE UNITED STATES 


at the School of Business Administration of the Americai 








CCH, Proptu 


University, in Washington, D.C 





ORDER CARD Be One of the 
First to Have... 


CCH's Brand-New 


LABOR 
LAW COURSE 


kakhrerkek&kkaekekekekaeaeken 10th Edition 
Over 1,200 pages 


e Answers Thousands of Labor Law Ait ds uw Maidens 
Questions 8,” x 10" Ring Binder 

© Gives What, How, Why of Labor Law, Colored Tab Guides for 
Labor Relations Quickly Split-Second Control 

° Handy for Fast Reference, Brush-up Lies Flat for Easy Reading 
or Training 





approval 


Tenth Edition, 


of course 


Ready in fall, this dependable, understandable guide to labor law, 
to the real principles directing employer-employee-union relation- 
ships is the one help that outlines clearly the “what’s-what-and 
why” of labor law today. . 


to 15 days’ 


RSE 


COU 


Impartial, uncolored, the COURSE brings together the basic federal laws 
dealing with “labor relations” and “wages and hours.” It explains and ana 
lyzes these laws in the light of their interpretation by the courts, the NLRB, 
and federal agencies. Completely practical, it shows how the ruling “labor 
law principles” apply to the thousand-and-one problems they affect, and that 


and owe you nothing. 


~ 
nd 
=~ 
= 
~ 
v 
xz 


AW 


is subject 


OR L 
Bill us 


concern you, 


\] 
this order 


E 
we may return the course 


e@ Excerpts from “real-life” contracts show how others have solved many 
problems during negotiation. 

© Federal labor statutes concisely presented, with detailed discussions of 
their provisions. 

® New work-saving feature summarizes all important labor law rulings of 
the Supreme Court of last two years. 

@ For the first time, includes full text of Pittsburgh Plate Glass Company 
Contract. 


for CCH’s new 
Of course, 


1¢ ».50.* 
herewith 


li e Reflects All Important 
Order Your Copy Today! You'll find it the 1959 Labor Law Changes 
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hard-to-dig-up labor law facts. Use the 
handy tear-off card attached. Price, just ® Brings You Final Rul- 
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: tions to Cases—Keyed to 
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